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REASONS
A. Introduction

[11 This proceeding involves two appeals arising from two separate applications for

subdivision consent.

[2] The first application from AL and JH Maurenbrecher and DJO and HA Evans
relates to 52 and 80 Raymond Road, Haumoana and sought to create a total of 12
rural lifestyle lots. The properties are not contiguous and are in separate ownership,
with site areas of 6 ha and 4.6412 ha respectively. Mr and Mrs Maurenbrecher
(Maurenbrecher) own 52 Raymond Road and Mr and Mrs Evans (Evans) own 80

Raymond Road.

[3] The application was received by the Council on 19 September 2017 and was
processed as a limited notified application, resulting in two submissions in opposition.
Written consents were provided from a further eight landowners adjacent to and

opposite the sites.

[4] A Commissioner appointed by the Hastings District Council (the Council)
declined resource consent in a decision dated 30 August 2018. Maurenbrecher and

Evans lodged an appeal with the Court on 20 September 2018.

[5] The second application was from Endsleigh Cottages Limited (Endsleigh) in
respect of a property at 42 Raymond Road comprising approximately 20.712ha.
Subdivision consent was sought to subdivide the site so as to create five lots, with
four intended to serve as residential lifestyle lots and the remaining fifth as a
productive orchard lot. We note that this lot was established through amalgamation

in exchange for a lifestyle lot created in 2001."

[6] The application was made on 6 September 2017 and processed as a non-
notified application. The application was refused consent under delegated authority
on 5 February 2018. An objection under s 357 of the Resource Management Act
1991 (RMA) was dismissed by the Council’s hearings committee on 14 May 2018.
An appeal was lodged with the Court on 30 May 2018.

1 Transcript 16-17 September 2019 (Resumed Hearing), page 6 line 25 to page 7 line 8.
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[71 With the agreement of the parties, the two appeals were the subject of
concurrent mediation on 7 February 2019. Following that mediation, a number of
revised proposals were presented on behalf of Maurenbrecher and Evans. The

proposal for Endsleigh remained the same.

[8] Counsel for Maurenbrecher and Evans was asked to confirm what proposal the
Maurenbrechers and Evans wanted to advance for the purposes of a decision from
the Court. We were advised that the Maurenbrechers would pursue “their optimal
outcome”, being a six-lot scheme with mitigation. For the Evans family it is a four-lot

subdivision.?

[9] Counsel for the Council advised that it took no issue with those amendments as

a matter of fairness, scope or jurisdiction.?

[10] The Endsleigh proposal was the same as that applied for.

[11] The s 274 party to the Maurenbrecher and Evans appeal, Mr Gunn, advised the

Court before the hearing that he did not intend to appear and present evidence.

B. Background

[12] The sites are located on the northern side of Raymond Road, which is near the
small coastal settlement of Haumoana. The settlement is south of the Tukituki River
approximately 12km south of Napier and 10km east of Hastings. Beyond the
settlement and along the coastal margins to Clifton, sporadic settlement is
interspersed with vineyards and a farm park. The Parkhill Farm Park is on elevated
land on the south-western side of the Raymond/Parkhill intersection. This
development has a rural-residential character, encompassing a total area of 73ha, in
which there are 36 dwellings amidst grape vines and pasture. A small number of
dwellings and building sites associated with the Farm Park front Raymond Road and
the remainder of Raymond Road has a mix of lot sizes used for a variety of purposes,
including pastoral farming, vineyards and horticulture, along with residential

buildings.*

2 Opening submissions for Maurenbrecher and Evans (M & E) at [19], referring to Tab 17 and Tab 25 of
the appellants’ bundle.

3 Respondent’s opening submissions at [23].

4 Commissioner's hearing decision dated 30 August 2018 on the M & E proposal, paragraph 12
(Document Bundle (DB) [1], page 446).
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[13] Haumoana Primary School is located at the corner of Raymond Road and

Parkhill Road. There is a kindergarten on the same site.%

[14] All the sites are elevated above the land to the north by a terrace of 1.5m-3.5m.

This is clearly visible within the Maurenbrecher property at 52 Raymond Road and

the Endsleigh property at 42 Raymond Road, whereas it appears to have been

modified and is less distinct within the Evans property further west at 80 Raymond

Road. The sites can be described as follows:

The site at 42 Raymond Road comprises approximately 20.7ha and is split in
topography to form two distinct large land parcels. On the upper portion (the
terrace) of the site there is a dwelling and implement shed. Approximately 2ha
of orchard trees sit between the existing dwelling and Raymond Road.® The
balance land is located on a lower platform (some 3.5m below the upper level).
It obtains primary access from Palomino Road and is cropped with apples

under a long-term lease arrangement.’

52 Raymond Road comprises 6ha, has a single dwelling at the northernmost
edge of the L-shaped site. In close proximity to the house is a swimming pool,
cool store, packing shed and carport. Further away are a series of small
structures including a shop for the retail sale of berry fruit grown on the site.®

It is partly planted in berries and apples.

80 Raymond Road comprising approximately 4.64ha, is an almost square site
with a main dwelling, a secondary dwelling and a visitor accommodation unit
located close to the road frontage. The remaining land comprises pasture,

planted vegetation and a small wetland area.®

Both 52 and 80 Raymond Road are wholly located on the terrace which divides
number 42 and extends to the east and west of these properties and aligns

with the Duric Perch-gley Pallic Soils (see diagrams in Attachment A).™

© 00 N O O

Above note 4, paragraph 13.

MP Holder, evidence-in-chief (EIC), paragraph 10.

MP Holder, EIC, paragraph 11.

Attachment A to DB [1], page 53.

Commissioner’s hearing decision dated 30 August 2018 on the M & E proposal, paragraphs 15 and

16 (DB [1], page 446).
10 AM Coats, evidence in rebuttal (EIR): Proarch diagrams (Evidence Bundle (EB) pages 709 and 710).
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[15] We undertook a site visit to the appellants’ properties and drove around the
area. We obtained a good understanding of the characteristics of each of the

properties and of the surrounding area.

[16] We heard evidence from Mr Maurenbrecher as to the difficulties he and his
family have had with using their land for commercial productive purposes; his
observations of the land’s physical characteristics; and his attempts to lease or to sell
and amalgamate the land. We also heard from Mrs Evans about her history on the
land and the various uses to which it has been put — in support of her family’s

application for subdivision consent.

[17] The appellants presented separate cases but there was some commonality in
their approach to the planning documents, the identification of versatile land and the
relevance of the 2017 Heretaunga Plains Urban Development Strategy (HPUDS
2017) and recommendations made on submissions to the review of the previous

Strategy.

[18] The appellants provided draft sets of conditions to the Court. All owners
indicated their agreement with those conditions. Of note, for both the Maurenbrecher
and Evans proposals, the conditions provided for certain covenants: a no complaints
covenant and restrictions over the land with reduced provision for buildings. Shown
on each proposed lot is a sizeable area of land marked “Production Area, Protected
Covenant”’. For Endsleigh, a no complaints condition was offered and the land on
which the orchard sits is proposed to be contained within its own separate lot. Also,

a limit of one residential building and one accessory building per lot was offered.

Why consent is required

[19] Under the Proposed Hastings District Plan (Proposed Plan or Plan) the
properties are zoned Plains Production. Under the subdivision rules (Rule Table
30.1.5 — Subdivision and Land Use and Rule 30.1.6 Subdivision Site Standards and

Terms), certain subdivisions are provided for. The minimum net site area is 12ha.

[20] There is however provision for the creation of a “Lifestyle Subdivision” under
certain circumstances. The minimum site area must be no less than 2500m? and the

maximum 5000m? with the balance area being no less than 12ha.”" No additional

" Proposed Plan, Table 30.1.6B Standards for Lifestyle Sites, Plains Production Zone.
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sites can be created. Instead, amalgamation is required. The application must
comply with the following:

Lifestyle subdivision shall only be applicable for an existing site smaller than 12ha. The

site(s) being amalgamated with does not have to be less than 12 hectares, but does

have to be adjoining. Any newly created balance site shall not contain more than one
dwelling.

[21] The appellants’ subdivision proposals do not comply with these rules. They
propose the creation of additional sites of less than 12ha with no corresponding

amalgamation of titles. They are non-complying activities.

[22] The term “Lifestyle Site” is defined in the Proposed Plan and the lots proposed
in these appeals fall within this definition, except that the Endsleigh proposal includes
a “productive orchard lot” of approximately 17.85ha:

Lifestyle Site: means a site created and used for rural residential living in the Plains and
Rural SMAs

C. The issues

[23] Forthe Council, Mr Williams advised that it is satisfied that the proposals do not
raise issues of direct effect in terms of natural hazards, transportation, landscape or
amenity considerations (and the like) such as to give rise to concern about the specific
effects of the proposals in terms of s 104(1)(a) or the first “gateway” test in
s 104D(1)(a) of the RMA."?2 We record, however, that Mr Williams did refer to potential
cumulative effects of the proposals in terms of the additional physical extent of built
development that would be enabled through the proposed subdivisions. As the
Council’'s witness, Ms Hart, described it — this would result in a “much more
concentrated and fine-grained pattern of development on the sites than on any other

in the area”."®

First issue

[24] The primary issue is whether the proposals are contrary to the relevant
objectives and policies of the Proposed Plan and the overall strategy of both the
Hawkes Bay Regional Policy Statement (RPS) and the Proposed Plan regarding

lifestyle subdivision of rural land in the Heretaunga Plains sub-region.'

12 Respondent’s opening submissions at [104].
3 MA Hart, EIC, paragraph 101 referencing paragraph [113d] of the Commissioner's decision.

4 We record that the parties signed a document “Endsleigh/Evans/Maurenbrecher — Outcome of
Mediation” dated 7 February 2019, which set out matters that were agreed and matters that were in
issue; DB, page 963.
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[25] In determining that issue the question arose as to whether the appellants’
properties are versatile land as that term is defined in the Proposed Plan and/or

whether they have productive potential.

Second issue

[26] The second issue is whether allowing the appeals would challenge the integrity
and coherence of the Proposed Plan and public confidence in its consistent

administration.

[27] In determining that issue, we need to consider the relevance of the
recommendations on submissions made to the review of the HPUDS 2010 from the
Heretaunga Plains Urban Development Implementation Working Group (IWG) and
the relevance of the HPUDS 2017. We also need to consider the physical
characteristics of the sites, which are claimed to differentiate them from others, and
the consistency of the Council’s approach to other non-complying applications. Those
matters have been raised in support of the submission that the proposals are not ad

hoc developments and would not create a precedent if consent were granted.

Final issue

[28] A third issue arose as to the relevance of the National Policy Statement — Urban
Development Capacity (NPS-UDC).

How we will address the issues

[29] We will address the issues under the following headings:

Versatile land

e Are the appellants’ properties versatile land as that term is defined in the
planning documents or do they have productive potential?

Plan provisions

¢ Relevant regional and district plan provisions;

o Are the proposals contrary to the objectives and policies of the Proposed

Plan?



Plan integrity

e Do any of the following matters apply so as to render the proposals so
exceptional or unusual that issues of plan integrity or precedent do not arise if

consent is granted?:
(i) Whether or not the properties are versatile land.

(i) The recommendations of the IWG on the HPUDS 2010 review and the
statements in HPUDS 2017 regarding the Raymond Road properties.

(iii) Past Council decisions granting consent to subdivision/development in

the Plains Production Zone.
(iv) Characteristics that differentiate the properties from others in the area.

NPS- UDC

¢ s this relevant to our consideration of these appeals?

[30] Before we turn to consider those matters, we outline the relevant considerations
identified in s 104(1) RMA.

D. Statutory considerations

[31] The properties are zoned Plains Production (PPZ). Surrounding sites are a
mixture of PPZ to the north, east and west of the sites, and Rural Residential (Parkhill
Estate) and Tukituki Special Character Zone to the south. We were advised that all
appeals relating to the PPZ have been resolved, and as such the provisions of the
Proposed Plan take precedence over the Operative District Plan in relation to these

proposals.

[32] The subdivision proposals are non-complying activities in the PPZ. That means
that one of the threshold tests in s 104D RMA must be passed before we can grant a
consent. Relevant to these appeals, we must be satisfied that either the adverse
effects of the activity on the environment will be minor; or that the activity will not be

contrary to the objectives and policies of the Proposed Plan.

[33] Section 104 RMA identifies the matters to which we must have regard in coming

to a decision. In this case the relevant matters, subject to Part 2 of the Act, are the:

(a) actual and potential effects of the activities on the environment;
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(b) positive effects;

(c) relevant provisions of NPS-UDC, National Policy Statement -
Contaminated Land (accepted by the parties as being relevant but not
engaged by the proposals), Hawkes Bay Regional Resource Management

Plan, Hawkes Bay RPS, Proposed Plan; and

(d) any other matters we consider relevant and reasonably necessary to

consider the proposals.

[34] Before we carry out our statutory evaluation, we address the evidence we heard
about whether the appellants’ properties are versatile land as that term is defined in

the Proposed Plan. That was a pivotal issue for them.

E. Versatile land?

[35] Protection of the Region’s versatile land and retention of the land-based
productive potential of the plains environment underpin the Plan’s approach in the
PPZ.

[36] The definition of versatile land from the Proposed Plan is:"®

Versatile Land

In relation to the Heretaunga Plains sub-region, means contiguous flat to undulating
terrain within the Heretaunga Plains Sub-region that acts collectively to support regional
(and nationally) significant primary production and associated secondary services on the
Heretaunga Plains, based around:

a) An exceptionally high proportion of versatile Class 1-3 soils (comprising almost
90%); or

b) Class 7 soils that are internationally recognised as having very high value for
viticultural production (comprising almost 7%);

c) lts proximity to a cluster of national and international processing industries and
associated qualified labour force; and

d) Its proximity to the Port of Napier and other strategic transport networks providing
efficient transport of produce.

[37] Maurenbrecher and Evans claimed that their properties are not versatile land.
Endsleigh acknowledged that its orchard land is versatile land, but that the balance of
the land is not. The versatile land on its property is proposed to be protected from

subdivision. When addressing this issue, we refer to the appellants collectively but

'S This definition is essentially the same in the HBRRMP, save for some minor wording differences in
that Plan and a footnote added after the words “based around:” that reads: “While this definition is
based around matters in (a) to (d), the Environment Court’s decision in Canterbury Regional Council
v Selwyn District Council [W142/96] provides a statement from Judge Treadwell about the wider
range of factors he took into account regarding land versatility.”
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note that for Endsleigh the land we are referring to is the land on the upper terrace

only.

[38] The appellants’ case was based in large part on their assertion that, as their
land does not comprise Land Use Class (LUC) 1, 2 or 3 soils, it is not versatile land
as that term is defined in the planning instruments. It follows, they say, that the
Proposed Plan’s purposes, objectives and policies are not offended by subdivision for
rural residential lifestyle purposes because those provisions are directed at the

‘protection’ of versatile land.

[39] Mr Maassen for Maurenbrecher and Evans contended with regard to the
[Regional Council’s Plan] maps showing LUC classes across the Plains that “the map
is not the territory”. In other words, the “map does not accurately portray the thing it

is intended to capture”.®

[40] Further, Mr Maassen broadened the issue as to the nature of the land capability
in the following terms: “...Is this versatile or highly productive land that should be
protected”. He referenced the discussion paper published by the New Zealand
Government on protecting soils which refers to “highly productive land”."”
Mr Maassen submitted that the issue is a central concern in the management of the
Heretaunga Plains; it is the pre-eminent consideration in the RPS and is translated
into all planning instruments by territorial authorities and is often a determinative issue
in relation to development proposals,(referencing Bunnings Ltd v Hastings District

Council)."®

[41] We received extensive evidence on the characteristics of the soil on the

appellants’ land.

[42] The appellants called Sharn Hainsworth, a pedologist with experience in soil
survey, LUC survey and land evaluation; Anthony Bish, an oenologist (wine science)
and winemaker with associated viticulture experience; Jack Hughes and Martin
Taylor, horticulturists; and Dr Craig Ross, a pedologist, with expertise in soil survey,

land rehabilitation and soil physics. Mr Maurenbrecher, a registered surveyor, also

16 Opening submissions for M & E at [16].
7 Valuing Highly Productive Land: A discussion document on a proposed National Policy Statement for
Highly Productive Land: MPI August 2019.

BM&E closing submissions at [5], Bunnings Ltd v Hastings District Council, [2011] NZEnvC 330. Mr
Maassen added that this stated issue is also a pre-eminent issue when considering urban
development through HPUDS.
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gave evidence outlining the results of his topographical survey of his property and his
family’s attempts to use the land for commercial production. He also outlined his

attempts to lease the land to neighbouring vineyards.

[43] The Council called Dr Brent Clothier, a soil physicist with expertise in soil/water
processes, plant growth mechanisms and productive horticultural potential of land; Dr
lan Horner, plant pathologist; and Timothy Turvey, viticulturist. Mr Maassen observed
in closing that Dr Clothier does not claim to be an expert in land use capability or
pedology. Dr Clothier acknowledged that,'® but stated that he is necessarily very
familiar with the range of soil classifications, which have informed his overall
conclusions with regard to productive land potential, alongside a range of other
factors. We found Dr Clothier to be a careful and considered witness on these

matters, and a withess on whom we can rely.

[44] The differences between the Council and the appellants over this issue can be

broken down into the following elements:
(a) do the appellants’ properties fall within the definition of versatile land:
(i) ata sub-regional level;
(i) at a property level; and/or

(b) are the soils on the appellants’ properties “productive”?

Versatile land - at a sub-regional level

[45] Uncontroverted evidence was that the properties comprise both LUC 2 and LUC
3 classes at the scale of 1:2500 in the maps prepared by the Hawkes Bay Regional
Council (HBRC).?® The Class 2 land is predominantly on the lower terrace of the
Endsleigh property. The upper terrace of all three subject properties is Class 3 at this

mapping scale.

[46] A finer grained analysis undertaken by Mr Hainsworth found pockets of LUC 4
(30%) at 52 Raymond Road and LUC 4 (50%) at 80 Raymond Road. Dr Clothier
acknowledged that at the finer spatial scale the lands at 52 and 80 Raymond Road

19 Dr Clothier EIC, paragraph 10.

20 Although Ms Coats drew our attention to the disclaimer attaching to the LUC Maps: “The information
displayed is schematic only and serves as a guide ... its accuracy or completeness is not
guaranteed...” AM Coats, EIR, paragraph 26.
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do not fall within the 90% criterion for LUC 1-3 soils referenced in clause (a) of the
definition. There was no site-specific analysis undertaken for 42 Raymond Road.
However, given the majority of the site is in orchards (17.85ha) it can be assumed,
even if the balance land (2.87ha) were Class 3 or higher, the 90% factor would be

met.

[47] It was Dr Clothier's opinion however, that the 90% criterion is intended to be
applied on a sub-regional scale, rather than being site specific, since it is referred to
as being “in relation to the Heretaunga Plains sub-region” in the definition. He also
observed that “With greater spatial detail, it will always be possible to find pockets of

different classes. Spatial scale and taxonomic granularity are linked..."?’

[48] Mr Hainsworth in response to questions in cross-examination confirmed that

this was also his understanding of the definition.??

[49] For our part, we observe that the definition begins by describing that the term
versatile land, in relation to the Heretaunga Plains sub-region:
...means contiguous flat to undulating terrain within the Heretaunga Plains Sub-region

that acts collectively to support regional (and nationally) significant primary production
and associated secondary services on the Heretaunga Plains...

The key references are to contiguous terrain that acts collectively to support primary
production and associated secondary services. Then follow the words “based around”
and a list of four factors. One of those factors is:
a) Qg;;(ceptionally high proportion of versatile Class 1-3 soils (comprising almost

[50] The four listed factors are not criteria which must be satisfied for land to fall
within the definition. They are elements which inform the preceding words. We
interpret clause (a) in the definition to be referring to the sub-region and the collective
soils of the sub-region. Interpreting that clause as requiring that 90% of each and
every land parcel contain class 1-3 soils would lead to difficulties of application and
interpretation of the Plan and would make vulnerable to site specific analysis (as has

occurred here) the Plan’s protective approach to soils of the sub-region.

21 Dr Clothier, EIC, paragraphs 21 and 43.

22 Transcript for 11-13 June 2019 (First Hearing), page 60, lines 33-35. Also Mr Hainsworth noted that
“... there is no way of predicting 3s and 4s land from observation of the soil surface.”
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[61] The soil classes referred to are broadly based and not exclusive. There is no

subclass soil reference and the features are not confined.

[52] The expectation is that there will be other soils (some 10% with Class 7 being
one of these) which are not in the LUC Class 1-3 group and other activities that are
associated secondary services which might be accommodated on versatile land. The
land is not solely defined by its horticultural capability. Finally, we observe that the

definition does not refer to “highly productive” land.

[53] If we are wrong in that interpretation and the properties are not versatile land
(as defined) because they do not contain 90% Class 1-3 soils, we turn to consider
whether they are, in any event, versatile and have “productive potential?®. Regardless
of whether or not the lands fall within clause (a) of the definition, Dr Clothier was of
the opinion that the lands are well suited to horticulture as they have ‘productive
potential’ (section 6.1 of the Plains Strategic Management Area) and they deliver
valuable ‘life supporting capacity’ (section 2.8 of the Rural Resource Strategy). He
considered that they would fall within the first part of the definition.?* He further
observed that the climate of Hawkes Bay is superb for horticulture and multiple

options are available to overcome some limitations.

Versatile Land - at a property level and/or productive land

[54] We note that the appellants did not focus on the 90% threshold for LUC Class
1-3 land to qualify at a site-specific level as versatile land. Their primary case was
that their land is LUC Class 4 and therefore distinguished from other land in the PPZ.
In that context, they say, the most appropriate use of the land is as applied for. The
question can be described as: Do the soil and drainage characteristics of the sites
set them apart from other sites within the Plains Production Zone in terms of versatility

and productive potential?

[65] The Council’s position was that the soil characteristics, including the underlying
duripan, are not unique within the PPZ and that credible management treatment is

available to mitigate any soil limitations.

23 Terminology contained in Objective PSM01 Part B Strategic Management Areas and Zones 6.1.3 and
as noted by Dr Clothier, EIC, at paragraph 27.

24 Dr Clothier, EIC, paragraph 27.
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[56] The appellants’ position was that drainage limitations caused by the undulating
nature of the duripan underlying their land requires these sites to be classified as LUC

Class 4s and as such the sites are not considered to be versatile land.

Soil Characteristics

[57] The soil characteristics of the sites were not in dispute between the experts.
The soil is categorised as Waipukurau30 in the HBRC soil maps of the Heretaunga
Plains. These maps have been integrated with the Landcare database that has

different names for soil types. To avoid confusion, we use the HBRC terminology.

[58] Soils at the sites are described as Duric Perch-gley Pallic soils. A feature of
these soils is the presence of an underlying duripan comprising a silica-cemented
subsurface soil horizon of low permeability, generally impenetrable by plant roots. Mr
Hainsworth described the duripan as creating a perched water table that is difficult to
drain artificially because of the fluctuating depth of the duripan. Soils above the

duripan are ash on sandy loam (loess).

[59] Detailed physical examination of the sites at 52 and 80 Raymond Road by Mr
Hainsworth using spaced trenches revealed that the duripan ranged in depth from 40
to 85 cm below the surface. The duripan described in the more detailed survey also
extends over the upper terrace of the Endsleigh site at 42 Raymond Road as shown

on the HBRC'’s soil maps and confirmed by Mr Hainsworth.

[60] Soils on the lower terrace of the Endsleigh land are described as
Mangatarere71. Imperfect drainage of these soils has been rectified by conventional
subsurface drainage treatment allowing development as a high-density apple orchard.

The upper terrace land is described as Waipukurau or Ruataniwha soil type.

[61] Mr Hughes advised that the soils on the upper terrace of the Endsleigh land are
not suited to tile drainage and that drainage techniques, such as deep ripping of the
duripan provide only temporary relief as the pan reforms. Mr Hughes considered that
the characteristics of the Waipukurau30 soils significantly limit their suitability for
horticulture. Experience at the site confirms this, where low productivity and episodic

plant mortality has limited viable commercial productivity from the land.

[62] Dr Clothier agreed with Mr Hughes on this but suggested that neither drainage

nor deep ripping needs to be used. He advanced a land management technique
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involving mounding of inter-row soil along the planting rows to create deeper soil

under the trees. We come to this later.

[63] Mr Hainsworth’s detailed investigations showed that the Maurenbrecher and
Evans properties (52 and 80 Raymond Rd) contained both LUC Class 3 and Class 4
land with most of the land being Class 3. He classified this land with a soil limitation
(Subclass s) as the duripan is a feature of the soil and any wetness limitation
(Subclass w) is caused by the duripan. Mr Hainsworth’s evidence was that the sites
contained both Class 3s and 4s land, the demarcation between the two being the
depth of soil above the duripan.?® Less than 45 cm are considered Class 4 and greater

than 45 cm are considered Class 3.

[64] In response to questions in cross-examination, Mr Hainsworth identified the
presence of three trenches at 52 Raymond Road showing depth of soil above the
duripan of less than 45 cm. This formed part of the basis for his classification of 30
percent of the site as Class 4s.2 We were not given the rest of the basis for this
quantification. He estimated that 70 percent of the land at 52 Raymond Road and 50

percent of the land at 80 Raymond Road was Class 3.

[65] It was Mr Hainsworth’s opinion that the undulating nature of the duripan meant
that the Class 3 and Class 4 land could not be managed differently, therefore all the
land must be “managed” as the more limiting Class 4s (as opposed to all the land

being “classified” as 4s).?’

[66] Mr Hainsworth acknowledged that the soils at the Maurenbrecher and Evans
properties are not unique in the PPZ. What was unique, in his opinion, was the
flatness of the terrace and the undulating nature of the duripan. As the soil is poorly
drained and not readily drainable, it cannot be considered as versatile or high valued
soil in his opinion. Mr Hainsworth acknowledged in response to cross-examination
that he had not made any detailed surveys in other areas in the PPZ with an
underlying duripan to establish whether the duripan was undulating (at various depths
over small distances)?® and that “there is a possibility that some locations will have

undulating duripans”.?®

25 3B Hainsworth, EIR, paragraph 13.

26 Transcript First Hearing, page 52, lines 15-23.
27 SB Hainsworth, EIC, paragraph 8.

28 Transcript First Hearing, page 59, line 16.

29 Transcript First Hearing, page 60, line 6.
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[67] Mr Hainsworth’s conclusions were supported in evidence by Mr Taylor and Mr
Hughes as horticulturists with experience of the properties, including the observed
limitations for commercial horticulture production. Mr Taylor advised that the land at
52 Raymond Road is not, in his opinion, highly productive Heretaunga Plains soil type.
Similarly, Mr Hughes considered the upper terrace area of the Endsleigh site “appears
to be outside the criteria normally considered horticulturally suitable as defined by

Land Use Capability Classes”.*°

[68] Dr Clothier accepted the evidence of Mr Hainsworth that the more detailed
mapping of soil profiles at 52 and 80 Raymond Road identify a mosaic of LUC Class
3s and Class 4s land with the majority classified as Class 3s. Dr Clothier did not
dispute that the presence of the underlying duripan at varying depths resulted in a
perched water table with poor natural drainage and that these constraints to
productive capacity reduced the versatility of the land if not treated. He also
acknowledged that management techniques, such as deep ripping or conventional
subsurface drainage, would not fully ameliorate the drainage constraints as described

by Mr Hughes and Mr Taylor.

[69] Based on his observation of commercially successful vineyards on identical land
directly adjacent to the appellants’ land on the south side of Raymond Road and
elsewhere throughout the Haumoana area, Dr Clothier considered that the land had
high productive potential for viticulture if the same management techniques were
applied. If these techniques were not considered suitable for the land, proven land
management techniques other than conventional drainage were available to land
managers to enable realisation of production potential for a wide range of horticultural

crops currently constrained by soil and wetness limitations, in his opinion.

[70] Dr Clothier provided a detailed description of one such technique where
movement of soil from the inter-row between rows of trees is used to create a deeper
soil under the tree rows to provide an adequate root zone largely free from saturation.
This process is known as “mounding”. Dr Clothier has experience in the development
and commercial application of this technique for horticulture production in comparable

circumstances in both New Zealand and Australia.

[71] The land treatment, as described by Dr Clothier, involves the mechanical

movement of, at its deepest, around 250 mm of soil from inter-rows to create a mound

306 Hughes, EIC, paragraph 21.
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of around 250 mm above the current ground level. This would establish a soil root
zone of around 500 mm above the water table creating a medium to produce a variety
of horticultural crops. The approximately north-south optimal orientation of these rows
would coincide with the recorded gentle slope of the land to both the north and south,
allowing for rapid drainage of any surface water along the inter-rows following periods

of high rainfall.

[72] The efficacy of the mounding technique was challenged by several of the
experts for the appellants. Mr Taylor was the only expert, apart from Dr Clothier, with
any experience in the application of this technique. It was his opinion that the mounds
would need to create a root zone of around 500 mm above the natural ground surface
as the undulations in the land would cause a build-up and ponding of water in areas
for a period. The higher mounds would be needed to keep tree roots free from
saturation. Mr Taylor acknowledged in cross-examination that a roughly north-south
orientation of rows for optimum sunlight would coincide with the best mounding
directions for drainage.® He also acknowledged that the entire root system did not

need to be entirely clear of the water table for the entire year.*

[73] Dr Ross considered the adverse effects of mounding to include:

(a) some loss of soil organic matter (or reduction in carbon content) caused by

the mounding process (tillage) and improved soil aeration;

(b) some degradation of soil structure caused by the soil movement associated

with mounding and the reduction in soil organic matter;

(c) significant reduction of topsoil depths (reductions in soil fertility) in the inter-

mound or hollows between the mounded rows;

(d) reduced depths to the impeding duripan will result in enhanced water

logging problems for the between mound areas;*

[74] Dr Ross concluded that the land limitations (soil depth and wetness) could not
be mitigated by mounding as the problems of wetness and root zone limitations over
the entire land (including between the rows) limited potential for other crops, such as

vegetables or arable crops.

31 Transcript First Hearing, page 96, lines 9-12.
32 Transcript First Hearing, page 98, lines 24-26.
33 Dr Ross, EIR, paragraph 13.
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[75] Dr Ross also raised the matter of “trafficability,” referring to the ease (or
hindrance) of accessing the land with machinery during periods when the water table
is relatively high. He considered this problem would be exacerbated by mounding as
the soil would be shallower in the inter-rows and unable to drain readily. There was

no consensus from the experts as to the importance of this.*

[76] Mr Hainsworth considered that successful mounding would limit the suitability
of the land for a wide range of other land uses due to redistribution of soil organic
matter, drainage pattern changes in the inter-rows and effects on trafficability in the

inter-rows.

[77] The contributing experts agreed at conferencing® that “mounding is to achieve
an effective rooting zone 500 mm above the water table”. The primary difference
between Mr Taylor and Dr Clothier in this is that Mr Taylor stated that a mound height
of 500 mm above the existing ground surface is required to achieve this as water has
been frequently observed to pond on parts of the site. Dr Clothier explained in
response to examination by counsel®® “...the water table...will still lie under that first
250mm of AP horizon and the other soil will be on top, so now we have a 500 mils
root zone above that persistent water table”. Dr Clothier explained his interpretation
of the evidence showing the upper extent of the water table at the sites, noting that

water at the soil surface was highly likely to be for only a short period.*”

[78] The height of mounds and availability of 500 mm of soil above the water table
was the subject of lengthy cross-examination throughout which Dr Clothier provided
detailed responses supporting his evidence that the creation of a 250 mm mound
along rows aligned roughly north-south would provide a 500 mm root zone for
horticultural production. In addition, and helpfully, surface drainage would occur via
the inter-rows aligned with the gradient of the land that would overcome any tendency

for ponding of surface water for any extended period following heavy rainfall.3®

[79] Dr Clothier explained that the soil profiles presented by Mr Hainsworth’s detailed
trench evidence revealed a “mottled” area indicating a period of long ponding (high

water table) at an average depth of 250 mm below the soil surface. This is consistent

34 Conference Statement from Environment Court hearing, dated 11 June 2019. (JWS).
35 JWS at bullet point 5.

36 Transcript First Hearing, page 251, lines 4-7.

37 Transcript First Hearing, page 250, lines 17-18.

38 Transcript First Hearing, page 278, lines 25-35 and 279, lines 1-5.
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with the photographic evidence of Mr Hainsworth,*® in Dr Clothier’s opinion. A mound
of 250 mm will therefore be on top of a 250mm topsoil layer creating a 500 mm root

zone above the water table.

[80] Counsel for Maurenbrecher and Evans submitted in closing*® that “the M + E is
Land Use Capability Class 4 ... This is agreed by the experts, Mr Hainsworth, Dr
Ross, Dr Horner, Mr Hughes and Mr Taylor.” References to the agreed positions of

the experts were cited. The JWS states at bullet point one:

e SH (Sharn Hainsworth), mosaic nature of the duripan at 52 and 80 Raymond
Road. The land use overall capability class for 2 blocks is 4.

BC (Brent Clothier) disagrees: there are pockets of 3 and 4 mosaic generally
more 3 than 4 shouldn’t manage to the lowest denominator.

The JWS did not record the positions of any of the other experts present in relation to

the above statements.

[81] The assertion that the subject land is LUC Class 4 was not supported in
evidence by Mr Hainsworth, where he established that the sites contained both Class
3 and Class 4 land but should be “managed” as Class 4s. This is quite different from
classifying all the land as Class 4 which he clearly did not do. None of the other
experts cited by counsel refer to the Maurenbrecher and Evans land as being

classified as LUC Class 4 in total.

[82] Mr Hainsworth extended his reliance on application of the lowest classification
for management purposes in response to cross-examination regarding the post-
mounding scenario advanced by Dr Clothier. He stated:*!

| [sic] reality, it's appropriate in the use of the Land Use Capability Survey Handbook by

Lin [sic] et al 2009 that you would have to take account of the lowest common
denominator which is the interrow, which | have said would be classed as 5W...

[83] The Land Use Capability Survey Handbook*? at section 4.4.1 provides that
Regional LUC Units may be modified if opportunities for more targeted conservation
or management can be identified through detailed mapping. Further, at section 4.4.2,
where two or more units are present, but too small to map at a regional scale “either

the dominant or least capable LUC unit is assigned”.

39 8B Hainsworth, EIR, paragraph 11.

40 Closing submissions for M & E at [49].

41 Transcript First Hearing, page 44, lines 7-10.

42 Land Use Capability Survey Handbook, Lynn et al 3" Edition.
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[84] Mr Hainsworth asserted that it is the “least capable” unit that applies but makes
no reference to the alternative of applying the “dominant” unit (Class 3, or after

mounding Class 2).

[85] In not accepting the application of the lowest common denominator, Dr Clothier
maintained that managing to the dominant 3s Class could effectively be achieved by

land treatment to rectify the soil depth limitations and improve drainage.

[86] Responding to Dr Ross’ evidence on adverse effects of mounding,
Dr Clothier maintained that mounding does not result in any reduction in the carbon
content of the soil. A continual supply of carbon is available to the soil from thinned
fruit, prunings and the use of side throw inter-row mowers. His experience with

monitoring soil carbon in mounded plantings was that soil carbon did not change.*?

Disease

[87] Mr Maurenbrecher, Mr Taylor and Mr Hughes attributed some of the observed
plant mortality at the Maurenbrecher property to disease, particularly phytophthora,

facilitated by lengthy periods of root zone saturation.

[88] In providing evidence on the effectiveness of mounding to combat this disease

risk, Dr Horner stated:*

9. Specifically, | confirm that in my opinion, the mounding mitigation option discussed
by Dr Clothier in his evidence would help in either preventing or mitigating the
effects of Phytophthora on the Raymond Road properties in question. This is
principally because it would improve the drainage and reduce saturation around
the root zone of plants established on the mounded areas. The key to
Phytophthora mitigation in orchards is to raise the lower trunk/root crown out of the
zone of potential flooding and mounding as described effectively achieves this. |
have witnessed examples in both New Zealand and overseas where simple
mounding has substantially reduced Phytophthora problems and increased
productivity in poorly drained sites.

10. Dr Clothier’s calculations (in response to Question 11) seem appropriate. In terms
of Phytophthora management, | would suggest a starting mound height of 300 to
350 mm down the planting row. This would settle/erode to the desired height of
250 mm. | agree that soil for the mound should be taken from the inter-row, as this
will help with the shedding of excess water from immediately around the tree base
and avoid the need to import soil onto the property.

[89] This position on reduction of disease was supported by all the experts at

conferencing.*®

43 Transcript First Hearing, page 251, lines 20-25.
44 Dr Horner, EIC, paragraphs 9 and 10.
45 JWS at bullet point 6.
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Evaluation

[90] We accept the evidence of Mr Hainsworth and others that the presence of an
essentially impervious duripan at varying depths under the appellants’ land results in

limitations to horticultural productivity due to poor drainage of the soil.

[91] It was not in dispute that duripans underlie around five percent of PPZ land,
including around 200 ha in the Haumoana area. These Haumoana soils, including
those adjacent to the appellants’ land on Raymond Road, support the production of
high quality grapes. We had no evidence to suggest that the duripan underlying other
land in the PPZ at Haumoana was, or was not, “undulating” as described by
Mr Hainsworth.

[92] As noted in the JWS*® “there are wetness limitations across the wider Plains
Production Zone”. Mr Hughes gave an example of this wetness limitation on the lower
Endsleigh terrace, requiring extensive conventional drainage treatment to realise the
productive potential of the land for apple growing. Dr Clothier promoted an option for
treatment of the appellants’ land by mounding and alignment with the natural contour
of the land for drainage. On his evidence this would allow the realisation of the
productive potential of this land by establishing an adequate root zone above the

water table and improving surface water drainage.

[93] We prefer the evidence of Dr Clothier that establishes this technique as a
feasible and commercially viable option to overcome the production limitations of the
appellants’ land in the same way as conventional drainage does elsewhere in the
PPZ.

[94] Dr Clothier stated:*’

Regardless of whether or not the lands of 52 and 80 Raymond Road (or 42 Raymond
Road for that matter) fall with (sic) clause (a) of the District Plan’s definition of ‘versatile’,
| am of the opinion that they are lands well suited for horticulture, as they have ‘productive
potential’ (Section 6.1 of the Plains Strategic Management Area), and they deliver
valuable ‘life supporting capacity’ (Section 2.8 of the Rural Resources Strategy). The
climate of the Hawkes’ Bay is superb for horticulture, and mitigation options are available
to overcome some limitations as | discuss later in this evidence for the Raymond Road
properties.

[95] We find that even though the permanent physical limitation (duripan) remains,

the limitations of soil depth and effective drainage of the rooting zone of production

46 JWS at bullet point 3.
47 Dr Clothier, EIC, paragraph 45.
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crops can be rectified using an established commercially viable management

technique that would constitute an above average level of land management.

[96] There would inevitably be a redistribution of top soil from the inter-row area to
the productive row using this technique, with a resultant reduction in productive
potential in the inter-row. The overall productive potential of the land can, however,
be effectively realised using the mounding technique, as demonstrated in evidence
by Dr Clothier. Mr Hainsworth acknowledged that the mounds would have a LUC of

Class 2.48

[97] We find that the land at 42, 52 and 80 Raymond Road, following treatment by
mounding, can be managed as productive land. For purposes of consistency with the
planning instruments, it is appropriate to consider this as versatile land that is not set

apart from other land in the Plains Production Zone.

[98] We summarise our findings:
(a) the definition of “versatile land” is an inclusive one;

(b) we consider that the 90 percent reference in clause (a) of the definition is

to be applied on a sub-regional scale and not a site-specific scale;

(c) inany event, the site-specific analysis demonstrates that the properties can
be managed as productive land and do, therefore, comprise versatile land

and are the subject of policy directives protecting them;

(d) taken more broadly, the sites represent land with life supporting capacity
and productive potential, being in the Heretaunga Plains Sub-Region,
enjoying a climate that is superb for horticulture even if some mitigation is

required.

We proceed now with our analysis in terms of the statutory framework.

F. Statutory Evaluation — Resource Management Act 1991

Section 104D

[99] As recorded, it was agreed that the proposals do not raise issues of direct effect

relating to natural hazards, transportation, landscape or amenity considerations (and

48 SB Hainsworth, EIR, paragraph 60, Figure 13 and Transcript First Hearing, page 44, lines 1-10.
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the like). Even with Mr Williams’ note of caution*® regarding the extent of built
development, we conclude from the evidence that any adverse effects are less than

minor.

[100] We conclude, therefore, that the proposals can pass through the first gateway
of s 104D(1)(a) of the RMA.

Section 104(1)

[101] We heard evidence from the following planners: Michelle Hart and Phillip McKay
for the Council, Amanda Coats for Maurenbrecher and Evans and Matthew Holder for

Endsleigh.

Effects (s 104(1)(a))

[102] We were advised that the adverse effects of the proposals are no more than

minor. We accept that advice.

[103] Positive effects for Maurenbrecher and Evans were described as those arising
from the proposed conditions of consent, including a ‘no complaints’ condition, limits

on buildings and the protection of a so-called ‘production area’ on each lot.

[104] For Endsleigh, there was a proposal to protect the orchard land from
development and limit buildings on the other proposed lots. Further, it was contended
that the proposal adds to the range and affordability of residential options in an area

that has a demonstrated preference for lifestyle sites.

[105] For both proposals, it was clear that a further claimed positive effect is enabling

the appellants to use their land in a sustainable manner for residential purposes.

[106] We consider these matters in our overall evaluation at the end of this decision.

Relevant Policy Statement and Plan provisions (s 104(1)(b))
National Policy Statement on Urban Development Capacity (NPS-UDC)

[107] In brief, we do not consider that the provisions of the NPS-UDC are relevant to

our determination of these appeals. Our reasons follow in section G.

49 Refer paragraph [23].
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Hawke’s Bay Regional Resource Management Plan (HBRRMP)

[108] The HBRRMP incorporates the RPS at Chapter 3 - Regionally Significant
Issues, Objectives and Policies. The parties generally agreed that the parts most
relevant to the appeals are found within this Chapter, primarily in Section 3.1B
“Managing the Built Environment — Urban Development and Strategic Integration of
Infrastructure”. While other sections within that Chapter were noted as having
relevance, we agree with the planning witnesses that the set of objectives and policies

we now discuss provide the most helpful key guidance for our decision.

[109] To assist in understanding these provisions we have included the diagram of
the Heretaunga Plains spatial area from Schedule 14 of the HBRRMP as Attachment
B.

[110] The definition of the term versatile land provided in the HBRRMP Glossary is
the same as that contained in the Proposed Plan, save for the addition of a footnote

referring to a previous decision of the Environment Court.*

Regional Policy Statement: Chapter 3.1B — Managing the built environment

[111] Objective UD1 relates to the urban form of the region. The objective is to
establish a compact and strongly connected urban form throughout the Region that,

among other matters:

d) avoids unnecessary encroachment of urban activities on the versatile land of
the Heretaunga Plains;
(emphasis added)

[112] Objective UD2 is to provide for residential growth in the Heretaunga Plains sub-
region through higher density development in suitable locations. The appellants’ land
is located in the sub-region. The principal reasons and explanation for this objective

are:

New development accommodates growth and provides the opportunity to enhance the
quality of the environment. In the right location, more intensive forms of development
will, amongst other things, promote efficient use of existing infrastructure or any planned
infrastructure already committed to by Local Authorities (e.g. by funding) but not yet
constructed, minimise energy use (as development spreads, the demand for transport
and energy use increases), and reduce the need to encroach onto the versatile land
of the Heretaunga Plains.
(emphasis added)

50 Refer to Note [15].
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[113] Objective UD4 relates to urban development in the Heretaunga Plains sub-

region. The objective states:

Enable urban development in the Heretaunga Plains sub-region, in an integrated,
planned and staged manner which:

a) allows for the adequate and timely supply of land and associated infrastructure; and

b) avoids inappropriate lifestyle development, ad hoc residential development and
other inappropriate urban activities in rural parts of the Heretaunga Plains sub-region.

Principal reasons and explanation

Successful long-term growth management is dependent on integrating long term land
use, the infrastructure necessary to support this growth and the ability to fund and supply
the infrastructure in a timely and equitable manner. In order to protect the productivity
of rural land in the Heretaunga Plains, all inappropriate urban development should be
avoided.
(emphasis added)

[114] Two policies are particularly relevant in the context of these appeals. They are

Policies UD1 (specifically subsection (a)), and UD3.

[115] Policy UD1 requires that in providing for urban activities in the Heretaunga

Plains sub-region, territorial authorities must place priority on:

a) the retention of the versatile land of the Heretaunga Plains for existing and
foreseeable future primary production, and

b) ensuring efficient utilisation of existing infrastructure, or

c) ensuring efficient utilisation of planned infrastructure already committed to by a local
authority, but not yet constructed.
(emphasis added)

[116] Policy UD3 states that:

In the Heretaunga Plains sub-region, district plans shall include policies and methods
discouraging or avoiding ad hoc residential development and further rezoning for rural
residential purposes or lifestyle development outside existing rural residential zones.

Principal reasons and explanation

Similar to urban development, rural residential or lifestyle development can also act to
remove valuable land from agricultural production and can also impact on the
productivity of other land (i.e. rural or industrial), in particular through reverse sensitivity.

These forms of development should not be confused with residential development
(eg: farm houses) that is ancillary to primary production activities or to boundary
adjustments that may effectively create a lifestyle site by reducing the land area
surrounding a dwelling to create a larger more productive balance title. Provision for
rural residential and lifestyle development should be carefully managed to minimise
fragmentation of the versatile land of the Heretaunga Plains. There is currently an
excess supply of rural residential zoned areas within the Heretaunga Plains sub-
region, considered sufficient to cater for projected demand for rural residential
lots in the sub-region through to 2045, and further rezoning for this purpose is
considered unnecessary for the foreseeable future.

(emphasis added)




27

[117] The timing of the notification of the Proposed Plan for submissions in November
2013 enabled the directions in Chapter 3 of the RPS to be incorporated into the

Proposed Plan.%

Proposed Plan

[118] Apart from the fact that the regional and district planning instruments predate
the NPS-UDC, there was no dispute that the HBRRMP or the Proposed Plan meet
their obligations in respect of higher order instruments. Mr Lawson argued however
that because the NPS-UDC post-dated the regional and district planning documents,
recourse should be had to Part 2 in making our evaluation. We come to that point

later in our Overall Evaluation at section I.

[119] It was agreed that the relevant provisions of the Proposed Plan should be relied
upon as they were beyond challenge. The Proposed Plan, we were told, should be
treated as operative, and the Operative Plan considered inoperative, by reference to
s 86F of the RMA. We therefore set out the Proposed Plan provisions which we

consider are most relevant.

The Objective and Policy framework

Overarching strategies

[120] The Proposed Plan contains overarching and broad strategies, including those
at Section 2.3 (Plan Philosophy and Integrated Resource Management), Section 2.4

(Urban Strategy) and Section 2.8 (Rural Resource Strategy).
Vision
[121] Section 2.3.2.1 outlines the Council’s Vision:

We will progress as town and country together and sustain our resources, enhance our
values, lifestyle and heritage, and build a strong economy and community founded on
innovation and partnering for success. Hawke’s Bay will be the premier land-based
production region of the South Pacific.

[122] The Plan states that the Vision “is very much based on the importance of land-

based production to the District”.>> Further, in addressing the role of the Plan in

5" HBRRMP Change 4 was notified in December 2011, had decisions on submissions notified in March
2013 and became operative on 6 January 2014. PA McKay, EIC, paragraph 47.

52 Proposed Plan, section 2.3.2.1.
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delivering the Vision, that:>?

There has been a clear message from the community that the versatile soils of the
Heretaunga Plains should be protected from unnecessary development and that future
urban growth should be provided for within the existing boundaries of the urban
environment. This will require more intensive use of the existing residential areas.

[123] In the context of recognising the need for urban development to continue, and
the potential effects of utilising additional land in the Heretaunga Plains for housing,

particular reference is made to the Councils’ joint response to that being the HPUDS.%

Urban and Rural Resource Strategies

[124] The Strategies set the framework for more specific location based guidance.
Key objectives and policies in sections 2.4 (Urban Strategy) and 2.8 (Rural Resource

Strategy) address:

(a) reducing the impact of urban development on the resources of the
Heretaunga Plains in accordance with the recommendations of the adopted
HPUDS (Urban Strategy Objective UDO1);

(b) ensuring that new urban development is planned for and consistent with
the RPS (Urban Strategy Objective UD02)

(c) the supply of residential and business land to meet demands of the
Hastings District community (Urban Strategy Objective UDO3 and Policy
UDP®6);

(d) the retention and protection of versatile land from ad hoc urban
development (Urban Strategy Objective UDO4 and Policies UDP9-10);

(e) the promotion and maintenance of the life-supporting capacity of rural
resources at sustainable levels (Rural Resource Strategy Objective
RRSO1).

[125] The Proposed Plan defines “Urban Areas/Zones” and “Urban Development

Areas”. It was accepted that the appellants’ land is not within these areas.*®

53 Proposed Plan, section 2.3.2.2.

54 Proposed Plan, section 2.3.3.2 — Joint response by Hastings District Council, Napier City Council and
the Hawkes Bay Regional Council. See also section 2.3.3.3.

55 “Urban Areas/Zones: means land covered by the:
6.3 Plains Settlement Zone
7.2 Hastings Residential Environment...”; “Urban Development Areas: means an area identified in
the Hastings District Council’'s Heretaunga Plains Urban Development Strategy (HPUDS) and
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[126] The Introduction to the Urban Strategy references the HPUDS, stating that it
was completed in 2010 and revised in 2017; that the relevant recommendations from
HPUDS have been incorporated into the RPS; the District Plan will implement the
directions established in the RPS as well as other recommendations from the HPUDS.
This includes the identification of those areas that are appropriate for new greenfield
growth; that the Council will closely monitor the development of housing during the
District Plan period and adhere to the HPUDS recommendations to divert new
housing development away from highly versatile land in order to enhance its

productive capacity for future generations.*®

Plains Strategic Management Area and Plains Production Zone

[127] The PPZ (6.2) has its own objectives and policies but is encapsulated within the
Plains Strategic Management Area (6.1) (Plains SMA). This contains overarching
objectives and policies for this part of the District. We note that within this SMA there
is also a Plains Settlement Zone. We expect these zones together deliver the Plains

SMA objectives and policies.

[128] The Introduction to the Plains SMA sets out the characteristics of the Plains

area and the approach taken to the management of the land resource. It includes:®’

... The Plains environment has a large component of versatile land. The soils that
characterize this versatile land are nationally significant and provide maximum flexibility
in terms of the type of crops that can be grown. Their flexibility will also ensure that land-
based primary production industry will be able to respond rapidly to changing
technologies or crop types demanded in the future. In other words, retention of the
versatile soils will assist in ‘future-proofing’ the horticulture industry.

The value of this versatile land to the local economy is well proven, with the addition of
a further food processing plant to Hastings. The community has also signaled that the
protection of this land is of paramount importance, and its value to the region is
recognised in the Regional Policy Statement. Through the process of drafting the
Heretaunga Plains Urban Development Strategy, there was significant support for
preventing further urban encroachment onto the versatile land of the Heretaunga Plains.
The District Plan will therefore continue with its policy of protecting the land from
subdivision and development that is not for the purposes of food production. There is
no reason to reduce the minimum subdivision size of lots in the areas where versatile
land is identified. It is intended that future generations of Hastings ratepayers will have
similar levels of productive rural land available to them as we currently have. This will
be achieved by both maintaining the minimum lot size for subdivisions and also
restricting the amount of building on the versatile land to that which is absolutely
necessary to support our primary industry. The Council is also identifying clear
urban/rural boundaries for its future urban growth options. ...

section 2.4 of the District Plan for new residential development.”
56 Proposed Plan, Sustainable Urban Strategy, Section 2.4.1 Introduction, page 2.
57 Section 6.1.1 of the Proposed Plan
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Plains SMA

[129] The first Plains SMA objective and policy states:

Objective PSMO 1
The land based productive potential and open nature of the Plains environment is
retained.

Policy PSMP 1
Require that the subdivision of land within the Plains Strategic Management Area shall
be for the purpose of a land-based productive use.

[130] Policy PSMP 5 requires the establishment of clear and distinct urban

boundaries to prevent incremental creep of urban activities into the PPZ.

PPZ

[131] Key to these appeals is Objective PPO1 of the PPZ to:

Ensure that the versatile land across the Plains Production Zone is not fragmented
or compromised by building and development.
(emphasis added)

[132] This leads to the following policy:

Policy PPP1
Encourage the amalgamation of existing Plains Production Zone lots into larger land
parcels.

Explanation

There are a large number of small lots within the Plains Production Zone and the Council
will continue to actively encourage the amalgamation of these lots as and when the
opportunity arises through Resource Consent and subdivision applications. This will
result in larger property sizes that will provide greater potential flexibility for future soil-
based activities.

[133] Further policies linked to Objective PPO1 require that activities and buildings
shall also be linked to primary production (PPP5), and of a scale compatible with the
environment (PPP3 and PPP4). There is a requirement to establish a clear and
distinct urban boundary to prevent incremental creep of urban activities into the PPZ
(PPP7).

[134] Most relevantly, Policy PPP6 requires:

Restrict the ability to create lifestyle sites within the Plains Production Zone to those from
an existing non-complying site where the balance of the site is amalgamated with one or
more adjoining sites to form a complying site.

[135] The Explanation to Policy PPP6 states:

One of the major issues affecting versatile land is the pressure that comes to bear as a
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result of people wanting to establish lifestyle developments close to the various urban
centres. The Council is seeking to keep firm control over the creation of such sites to
ensure that the versatile soils are not fragmented to such a degree that they cannot be
used for production purposes... This policy is consistent with the Regional Policy
Statement which states that versatile land of the Heretaunga Plains is highly desirable
for urban and rural lifestyle development but most importantly it underpins the economy
of the region. This conflict and pressure from urban development makes it a regionally
significant issue.

The policy of providing for a lifestyle site to be created where the balance is
amalgamated to create a new complying site (that is, complying with the 12 ha minimum
site size) is one which has been carried over from the previous District Plan. It is a policy
that has been successful in achieving the aim of increasing the number of complying
sites.

[136] Objective PPO2 is to provide for flexibility in options for the use of versatile land,
and this leads to policies providing for aligned commercial and industrial activities that
support primary producers. Policy PPP11, which also flows from this objective,
requires that any subdivision within the PPZ:

...does not result in reducing the potential for versatile land to be used in a productive
and sustainable manner.

[137] Objective PPO3 seeks to retain the rural character and amenity values of the
zone. Supporting policies require that new development is consistent with the open
and low-scale nature of the zone (PPP13) and have a no more than minor adverse
effect on lawfully established land uses (PPP14).

[138] We were also referred to Section 11.1 (Haumoana Te Awanga Strategic
Management Area). This links to the evidence provided on HPUDS 2017. However,
while the area referenced in Section 11 abuts the PPZ on the seaward side, it does
not take in the area in which the appellants’ land is located. Therefore, we do not see
these provisions as being particularly helpful to our consideration of the appeals. We
address the HPUDS 2017 separately.

Subdivision

[139] Relevantly, Objective SLD 01 enables subdivision that is consistent with each

of the objectives and policies for the various SMA and Zones, among others.

Rules

[140] The Proposed Plan allows for certain subdivisions in the PPZ. We have set out

the relevant provisions earlier in this decision.®®

%8 paragraphs [19]-]22].
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[141] Itis for note that the approach to subdivision in the PPZ (12ha minimum lot size)
remains unchanged from the previous District Plan and no submissions were made

seeking to change the approach.®®

Appellants’ assessment of the objectives and policies of the Proposed Plan

[142] Counsel first submitted that the nature of non-complying activities means that it
is unlikely the proposals will find direct support from any specific provision of the Plan;
that the absence of support does not equate to the activity being contrary to the
objectives and policies; and ‘contrary’ in this context means “repugnant to ... or

opposed to ... the objectives and policies considered as a whole”.®°

[143] We acknowledge that an overall assessment is required but note that if a
proposal is found to be contrary to a provision which is, when the plan is read as a
whole, “very important and central to the proposal” a finding that it is contrary to the

objectives and policies of the plan can be reached.®"

[144] Secondly, counsel submitted that the appellants’ land does not comprise
versatile land or does not ‘entirely comprise’ versatile land (Endsleigh). They assert,
therefore, that the proposals are not contrary to objectives and policies that focus on

the protection of versatile land.

[145] Thirdly, counsel submitted that the proposals were not, overall, contrary to the

objectives and policies.

[146] The appellants’ planning witnesses each approached the Proposed Plan’s
provisions in a slightly different way. We therefore summarise each approach. We
record that each provided evidence on the proposals’ consistency with the RPS
objectives and policies. However, we have not detailed it here because all the
planning witnesses accepted that the Proposed Plan gives effect to the RPS on the

relevant issues.

[147] For Endsleigh, Mr Holder said with regard to the Urban Strategy section of the
Proposed Plan that the “proposal is not on the whole contrary to the above objectives

and policies because...under HPUDS the development is not ad hoc residential

59 pa McKay, EIC, paragraph 40.
60 Lightning Ridge Partnership Ltd v Hastings District Council, W049/2007 at paragraph [24].

61 Akaroa Civic Trust v Christchurch City Council, [2010] NZEnvC 110 and Respondent’s opening
submissions, paragraph 73.
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development or an unnecessary urban expansion’ given its recognition in HPUDS as
a potential future growth option in the 2017 review. This ... allows for the activity to
be differentiated from the other Plains zone subdivision and takes it outside the
generalities of an application. The application has properly considered the most
versatile portion of the site and sought to protect it from unnecessary expansion. The
existing physical separation between platforms produces a distinct natural

boundary.”®?

[148] Regarding the Rural Resource Strategy and Objectives, Mr Holder
acknowledged that the development will remove a portion of Plains land from the
District’s finite pool and that it is not consistent with certain of the provisions. He

observed that the portion to be removed has limited productive capacity.®

[149] As to the Plains SMA, Mr Holder acknowledged that the proposal is contrary to
the first objective and policy as the subdivision is not for the purpose of land-based
productive use and the proposed residential activities are not linked to land-based
primary production (PSMO1 and PSMP2). He noted, however, that Endsleigh is
seeking to preserve the most valuable portion of the site, in excess of the 12ha
minimum lot size. He stated on that basis there is some consistency with the relevant
objective (PSMO1).%4

[150] As to the PPZ, Mr Holder acknowledged that, as amalgamation is not proposed,
the proposed subdivision is contrary to the policy encouraging amalgamation (PPP1)
and may not be consistent with the objective requiring that versatile land not be
fragmented (PPO1) “if all Plains zone land is to be considered ‘versatile’ land.®® He
did not consider that the development of the upper 3.7ha of land is contrary to that
objective because the most versatile soils are not fragmented or compromised, as the

versatile land (apple orchard) remains within proposed lot 5.

[151] Mr Holder acknowledged that the proposal is not consistent with the policy
restricting the creation of lifestyle sites (PPP6), and not entirely consistent with the
policy directed at establishing defined urban limits (PPP7), though the site is identified

as having growth potential.®

62 MP Holder, EIC, paragraph 44.
63 MP Holder, EIC, paragraph 49.
64 MP Holder, EIC, paragraph 52.
65 MP Holder, EIC, paragraph 55.
66 MP Holder, EIC, paragraph 59.
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[152] In summary, Mr Holder considered that “the proposed activity will not be

inconsistent with the gverall intent of the relevant objectives and policies of the District

Plan particularly when an effects-based approach is taken”.®” Mr Holder accepted
that the application is contrary to the PPZ and Subdivision and Land Development
objectives and policies. He said that he had however balanced that against the Urban
Strategy provisions of the Plan and the higher order HBRRMP objectives and policies
which he considered support the application. He considered that the
acknowledgement of the land’s suitability as a future growth option in HPUDS 2017
differentiates this application from other PPZ applications and takes it outside the

generalities of such applications.%®

[153] For Maurenbrecher and Evans, Ms Coats acknowledged, with regard to the
Plains SMA Objective PSMO1 and related policies, that subdivision and residential
development “cannot be consistent with the objectives or policies where the intensity
of the subdivision is greater than 1 unit per 12 hectares”.®® She said, notwithstanding
that, in accordance with Objective PSMO1 the proposal promotes the retention of
productive areas, and by doing so is not contrary to the intent of Policies PSMP1-4
and PSMP6 “because the intent of these policies are partially met, albeit at a finer

grain level than the underlying PPZ anticipates”.”

[154] Ms Coats stated that, inherent in the zone is the definition of versatile land. She
accepted that the proposal is contrary to Zone Objective PPO1 and Policy PPP1 (in
the PPZ), but did not agree that the applications are contrary to the objectives and
policies of the Proposed Plan in an overall sense:”"

This is because | do not agree that the plan intended to protect LUC Class 3s and LUC

4s where it must be managed as LUC 4s, and because | do not agree that the proposal
represents uncontrolled urban expansion and or development.

[155] Ms Coats stated that the proposed conditions limit the number and scale of
buildings in general accordance with Policy PPP3, and the amended proposals

comply with Policy PPP4 and Policy PPP5 but not with Policy PPP6 amalgamation.

[156] Ms Coats concluded by stating that the Maurenbrecher and Evans applications

“are not opposed to the outcomes sought in the relevant objective and policy

67 MP Holder, EIC, paragraph 102.
68 MP Holder, EIC, paragraph 103.
69 AM Coats, EIC, paragraph 189.
70 AM Coats, EIC, paragraph 190.
' AM Coats, EIC, paragraph 190.
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framework of the plan...and...are in accordance with and consistent with higher order

statutory documents...”"?

Council’s assessment of the objectives and policies of the Proposed Plan

[157] For the Council, both Ms Hart and Mr McKay considered that the proposals are
contrary to the most relevant objectives and policies, and the Zone’s policy framework

as a whole.”®

[158] While noting that the appellants’ sites are not within the urban environment, Mr
McKay stated that section 2.4 Urban Strategy specifically sets the direction for new
residential development, including that such development is ‘planned for' and
consistent with HPUDS (Objective UD02). He did not consider that the subdivision
proposals are planned for and consistent with HPUDS; given the direction of HPUDS
2017 for a more detailed master planning process in considering Raymond Road in
the context of the wider Haumoana-Te Awanga area. Instead the applications pre-

empt that process. 7

[159] As to the Rural Resource Strategy (section 2.8), Mr McKay noted that Objective
RRSO01 is general in its reference to maintaining the life supporting capacity of rural
resources and not just specific to the versatile land resource. In his opinion, the land
has productive potential, and in that regard the maintenance of its life supporting

capacity at sustainable levels is promoted by Objective RRS01.7°

[160] With reference to the Plains SMA Introduction, Mr McKay considered the Plan’s
approach is supportive of the direction of HPUDS and the RPS, including the need for
strategically planned growth; that approach was affirmed through overarching
Objective PSM01, being specifically for the land-based productive potential of the
Plains to be ‘retained’. In his opinion the direction is implemented by Policy PSMP1
by requiring subdivision to be for the purpose of a land-based productive use. He
noted in this context, subdivision in accordance with the Plains Lifestyle Rules
resulting in an amalgamation of the balance area with an adjoining title to form a larger
landholding, would be considered to be for a land-based productive use.”® He

considered that the present proposals are all seeking to further fragment the Plains’

2 AM Coats, EIC, paragraph 214.

73 MA Hart, EIC, paragraph 74; PA McKay, EIC, executive summary, at (x).
74 pA McKay, EIC, paragraphs 55 and 56.

Spa McKay, EIC, paragraph 62.

6 pp McKay, EIC, paragraphs 69-71
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land resource. He observed that not all of the Plains SMA (including the PPZ) will be

on versatile land but may share most of the other characteristics of versatile land.””

[161] Mr McKay outlined the relevant provisions of the PPZ. He stated that the
principal method of securing the Plan’s approach to subdivision in this zone is the
12ha minimum site size for general subdivision, and the ability to subdivide a Plains
Lifestyle site of between 2,500m? and 5,000m? from an existing site of less than 12ha
where the balance area is amalgamated with an adjoining site to create a complying
title of greater than 12ha. He noted that, as amalgamation is required to create a
Plains Lifestyle site, there is no increase in the number of property titles resulting from
such subdivision, therefore avoiding further fragmentation of the land resource. He
pointed to the success of the amalgamation approach being acknowledged in the

Explanation to Policy PPP6.

[162] Mr McKay stated that the subdivision provisions implement the directive
objectives and policies and effectively prevent further fragmentation of the land
resource through the creation of additional sites (save for sites larger than 24ha which
could create two compliant 12ha sites).”® He considered that the approach is

consistent with the strategy sections of the Proposed Plan.

[163] He summarised the relevant objectives and policies as follows:"®

From a district plan policy planning perspective, | note the directive nature of the
subdivision related objectives and policies in the Plains Production Zone and in particular
(with emphasis added): objective PPO1 (“To ensure that versatile land across the Plains
Production Zone is_not fragmented...”); policy PPP3 (“Limit the number and scale of
buildings... impacting on the versatile soils of the District); policy PPP6 (“Restrict the
ability to create lifestyle sites within the Plains Production Zone to...”); and policy PPP11
(Require that any subdivision within the Plains Production Zone does not result in
reducing the potential for versatile land to be used in a productive and sustainable
manner)

[164] Mr McKay considered that Policy PPP6 of the Proposed Plan is particularly
significant in giving effect to the direction of the RPS, and the relevant strategy and
SMA sections of the Proposed Plan in relation to the creation of lifestyle sites. In his
opinion, the policy is clear in its intent to restrict the subdivision of lifestyle sites to only

those involving an amalgamation of the balance area with an adjoining site. &

7 PA McKay, EIC, paragraphs 72 and 73.
8 pp McKay, EIC, paragraph 78.
pa McKay, EIC, paragraph 83.
80 pa McKay, EIC, paragraphs 84 and 85.
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Evaluation

[165] There are two important themes underlying the objectives and policies in the

Regional Policy Statement and the Proposed Plan:
(a) establish and maintain a compact urban form; and

(b) protection of versatile land.

[166] However, the Plan does not confine itself to versatile land. The Rural Resource
Strategy (section 2.8) seeks to sustain the life supporting capacity of the district’s rural
resources, and the overarching objective of the Plain’s SMA (PSM01) is to retain the

land-based productive potential of the Plains environment.

[167] The introduction to the Plains SMA states that the “Plains Environment has a
large component of versatile land”. Mr McKay acknowledged that not all of the Plains
SMA (including, therefore, the PPZ) will be versatile land, but may share other

characteristics of versatile land. That is reflected in the definition of “Versatile land”.?"

[168] In the region, the tension between providing for future urban growth and the
need to protect versatile land is clear. The planning documents to which we were

referred, and HPUDS, all recognize that tension and endeavour to address it.

[169] We find that the Plan provisions are clearly directed to protection of the versatile

land resource.

[170] We note that the Urban Strategy section is directed towards urban development.
However, some reliance has been placed on the objectives that refer to urban
development being undertaken in accordance with HPUDS. We note that Objective
UDO02 addresses urban development being planned for and undertaken in a manner
consistent with the RPS, while Objective UD0O1 seeks to reduce the impact of urban
development in accordance with HPUDS. We address the detail of HPUDS 2017
later in our decision. For present purposes, we note that the proposals are not urban
developments, and development of the Raymond Road area is not referred to in the
RPS or the Proposed Plan. We find that the proposals are contrary to Objective UDO4
and Policies UDP9-10 (which are directed to the retention and protection of versatile

land from ad hoc urban development).

81 pa McKay, EIC, paragraph 73 et seq.
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[171] While the part of the Endsleigh’s land to be developed is of lesser productive
value than the orchard land, the remaining land is versatile land and has productive
potential, and as such the subdivision is contrary to Rural Resource Strategy
Objective RRSO1 (promotion and maintenance of the life supporting capacity of rural
resources at sustainable levels). For that reason, the proposal is also contrary to
Plains SMA Objective PSMO1 (land based productive potential and open nature of
the Plains environment is retained) and Policy PSMP1 (subdivision shall be for a land-
based productive use). We find that both proposals are contrary to these objectives

and policies.

[172] Mr Holder acknowledged that the Endsleigh proposal is contrary to the PPZ’s
Policy PPP1 (encourage the amalgamation of existing lots into larger parcels) “if all
the Plains land is considered ‘versatile’””. He acknowledged that the proposal is not
consistent with PPP6 (restrict the ability to create lifestyle sites), but considered it is
consistent with PPP11 (subdivision does not reduce the potential for versatile land to
be used in a productive and sustainable manner) because the land proposed for
development has been identified as having growth potential. Ms Coats acknowledged
the proposal is contrary to Objective PP01 (ensure versatile land is not fragmented or
compromised by building or development) and Policy PPP1 but does not accept that

it is contrary to the objectives and policies in an overall sense.

[173] Objective PPO1, Policies PPP1, PPP6, Objective PPO2 and Policy PPP11 are
fundamental and critical provisions. We find that the proposals strike at the very
essence of these provisions and are contrary to them. Finally, we find that the
proposals are contrary to the RPS objectives and policies referred to earlier and to

which these provisions give effect.

Other matters (section 104(1)(c))

Plan inteqgrity and precedent

[174] The primary thrust of the appellants’ cases was that their land is not versatile
land and that their proposals do not, therefore, conflict with the Plan’s objectives and
policies. However, they also said that their proposals are not ad hoc and are out of

the ordinary because:

(a) the Council gave them a clear steer after they had lodged an appeal against
decisions on submissions on the Proposed Plan that pursuing their

objective for rezoning their land through the forthcoming HPUDS 2010
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review was better — that they say resulted in them deciding to withdraw their

appeal;

(b) recommendations of the IWG on the HPUDS 2010 review gave a signal to

them that the resource consent path was the best route to take; and

(c) the reference in HPUDS 2017 to the Raymond Road area is acceptance
that development of that area for rural residential purposes is appropriate.
Tied in with the statement in HPUDS 2017, which they say supports their
proposals, was an argument that there is an under-supply of land available

for rural residential development in the region;

(d) of the physical characteristics of the properties.

[175] They also said that the Council’s opposition to this proposal, founded as it was
in the RPS, the Proposed Plan and the HPUDS 2017, was inconsistent with the
approach taken to other applications where reliance was placed on the Strategy, even

though the Proposed Plan and the RPS provided otherwise.

[176] In summary, they say all the above matters combine to establish that the Plan’s
integrity will not be affected by a grant of consent, and that there is no risk of other

similar applications being made.

[177] For its part, the Council recognises that the appellants’ land has some physical
limitations and locational attributes which warrant their further consideration as an
option for coastal living should that prove necessary in the longer term. However, it
is concerned about the precedent that allowing the appeals could set and the
consequent undermining of public confidence in the integrity of the Plan. Finally, it
considers that it would pre-empt future planning of the area to permit ad hoc

development such as that proposed here.

[178] First, we address relevant case authority, and then deal with the matters raised

as follows:

(a) the Proposed Plan process, the development of HPUDS 2017 and supply
policy;

(b) consistent approach;

(c) physical differentiating characteristics.
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[179] The lead authority on plan integrity and precedent is the High Court’s decision

in Rodney District Council v Gould.%?

[180] Relevant excerpts from the decision are:®3

In my view, a reasoned decision which held that a particular non-complying activity
proposal was not contrary to district plan objectives and policies could not be criticised
for legal error simply on the basis that it had omitted reference to district plan coherence,
integrity, public confidence in the plan’s administration, or even precedent.

No doubt the Environment Court will continue to advert in appropriate cases to the
concepts of the integrity and coherence of the district plan, public confidence in its
consistent administration, and precedent. | do not suggest that there is any error in
taking that course.

It is to be observed that on this approach, it is where the circumstances of a particular
case lack any evident unusual quality that granting consent may give rise to concerns
about public confidence in the consistent application of the rules in the District Plan.
Conversely, where the circumstances of the particular case can be seen as having some
unusual quality, the constraints of what is now s105(2A)(b) may be overcome. In an
appropriate case the Environment Court can decide that there are aspects of a
proposal which take it outside the generality of cases, so that the case may be
seen as exceptional and if it can be said that the proposal is not contrary to the
objectives and policies of the district plan, it will not be necessary also to consider
and make findings, on the issues of public confidence in the administration of the
district plan and district plan Integrity. Concerns about precedent, about coherence,
about like cases being treated alike are all legitimate matters able to be taken into
account, as the recent decision of Baragwanath J in Murphy v Rodney District Council
[2004] 3 NZLR 421 again emphasizes. But if a case is truly exceptional, and can
properly be said to be not contrary to the objectives and policies of the district
plan, such concerns may be mitigated, may not even exist.

(emphasis added)

[181] Counsel for the appellants referred us to other authorities, submitting that the
‘floodgates’ argument (that granting consent could lead to a deluge of applications for
similar consents in respect of other properties) tends to be somewhat overused and
needs to be treated with some reserve and that each proposal has to be considered

on its own merits.?

[182] The Court’'s comments in Beacham v Hastings District Council are apposite:%

Only in the clearest of cases, involving an irreconcilable clash with the important
provisions, when read overall, of the District Plan and a clear proposition that there will
be materially indistinguishable and equally clashing further applications to follow, will it
be that Plan integrity will be imperiled to the point of dictating that the instant application
should be declined.

Proposed Plan and HPUDS 2017

[183] It is helpful to outline the chronology of events relating to the Proposed Plan,

82 Rodney District Council v Gould, [2006] NZRMA 217.

83 Rodney District Council v Gould at paragraphs [99], [100] and [102].
84 Beacham v Hastings District Council, W75/2009 at [24].

85 Beacham v Hastings District Council, W75/2009 at [25].
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amendment to the HBRRMP, the review of HPUDS 2010 and development of HPUDS

2017:86
2010 HPUDS 2010 adopted by Hawkes Bay Regional Council,
Napier City Council and Hastings District Council.
December 2011 HBRRMP Change 4 notified — to implement HPUDS 2010
(through the ‘Managing Built Environments’ chapter).
March 2013 HBRRMP Change 4 — decisions on submissions notified.

9 November 2013

Proposed Plan publicly notified.

1 January 2014

HBRRMP Change 4 became operative.

2015 A five-yearly review of HPUDS commenced.
2015 Submissions on Proposed Plan notified.
2 July 2015 Submissions and further related submissions heard by

Council’s District Plan Hearings Committee. Submissions
sought a Rural Residential Zoning of 31 hectares over
seven Raymond Road properties, including appellants’
land, from D & E Ward, D & A Evans, E & V Fubhrer,
A & J Maurenbrecher and J Snijders.®”

12 September 2015/
9 November 201588

Council’'s decision on the submissions rejecting the
rezoning request notified.

November 2015 Maurenbrecher and Evans and others appeal Council’s
decision (as Raymond Road Zoning Change Society
Incorporated) (Appeal).

July/August 2016 Draft HPUDS Review released for consultation.®

3 August 2016 Appeal against Proposed Plan withdrawn.

2016 Maurenbrecher and Evans are part of a group who made
submissions on HPUDS Review.

4 October 2016 HPUDS Review hearing held (Officers’ reports on
submissions circulated prior).

2017 HPUDS IWG Recommendations on submissions,
released.

2017 HPUDS 2017 adopted.

8 Compiled from PA McKay and AM Coats EIC.

87 We record that Ms Coats and Mrs Evans stated that D & A Evans were submitters to the Proposed
Plan, but that the Council’s Decision Report (at DB [6] does not record them as such.

8 AM Coats, EIC at paragraph 24; cf Mr McKay paragraph 44 says “the decision notified on 9 November

2015

89 We note that Ms Coats, in her evidence at paragraph 29, stated that on 23 March 2016 a draft HPUDS
identified Raymond Road as potential growth area, and circles Maurenbrecher and Evans land. Mr
McKay in his evidence stated there was no draft until July 2016, and that it did not circle the
Maurenbrecher and Evans properties. We accept his evidence.
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[184] As the chronology demonstrates, the appellants Maurenbrecher and Evans
have tried through two other processes to have their land rezoned or identified for
rural-residential development; through submissions on the Proposed Plan and on the
HPUDS 2010 Review.

Proposed Plan

[185] As we understand, they began with submissions on the Proposed Plan.
Submissions from Ward, Evans, Fuhrer, Maurenbrecher and Snijders seeking the

rezoning of 31ha at 14-80 Raymond Road were rejected.

[186] A number of reasons were given by the Council in reaching its decision to refuse
the rezoning request, including that at that time sufficient land had been identified for
future lifestyle development in the district to meet projected demand and:®°

That rezoning the land subject to this request, would be premature and pre-emptive of

broader planning processes, including a planned review of HPUDS and a “Master Plan”
for the Cape Coast.

[187] The appellants (and others) filed an appeal. Following that, they said they were
advised by the Council that a better option to the appeal process was to submit
through the HPUDS review, because that would be the strategy that would determine
any rezoning and whether or not the Council would support them. They said on the
basis of that advice they withdrew their appeal. In this hearing, the Council pointed
to the appellants’ acknowledgement that they had obtained legal advice before

deciding to withdraw the appeal.

HPUDS 2010 and HPUDS 2017

[188] Mr McKay, who had considerable experience prior to going into private practice
as the Environmental Policy Manager with the Hastings District Council gave evidence
about overseeing the Proposed Plan through its Schedule 1 process, on public
participation and how the HPUDS influenced the RMA Plans. He explained that
HPUDS 2010 gained some regulatory effect through the HBRRMP at Chapter 3,
which is part of the RPS. Further, the HPUDS 2010 and RPS were further
implemented in the notified version of the Proposed Plan (2013) with Plan Change 4
to the HBRRMP decisions released in September 2015.%

9 Decision on submissions-Proposed Plan, 12 September 2015, DB [06], page 669. Refer note 87
regarding Evans’ submission.

9 Transcript Resumed Hearing, pages 63-64; PA McKay, EIC, paragraph 47.
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[189] The objective is to review the HPUDS at 5 yearly intervals. HPUDS 2010 went
through a process of review and submission culminating in the current 2017 version.
There were opportunities for input on the draft review. The relief sought in
submissions was discussed and analysed in various Reports and submitters were
heard by the IWG, who made recommendations to the Council. The Council then

decided if it would accept the recommendations and amend the draft HPUDS review.

[190] The HPUDS is promulgated under the Local Government Act and not the RMA.
It is not a regulatory plan under the RMA. As such we can consider it in terms of
s104(1)(c) if we consider it is relevant and reasonably necessary to determine the

applications.

[191] Itis clear that the objective of the Hawkes Bay Regional Council and the Napier
and Hastings District Councils is to coordinate their approach to matters addressed in
the HPUDS 2017. That approach can inform the planning documents prepared under
the RMA.

[192] Maurenbrecher and Evans (and others) lodged submissions against the
HPUDS 2010 Review.

[193] The nub of the appellants’ concern was that the outcomes signaled in
developing the HPUDS 2017 are not reflected in the Proposed Plan, or in the

approach the Council has taken to defending these appeals.

[194] Much evidence was directed to the process leading to the development of
HPUDS 2017, particularly to the recommendations of the IWG tasked with hearing

submissions on the draft strategy and making recommendations to the Councils.

[195] Before addressing the development of the HPUDS 2017 as it relates to
Raymond Road, it is useful to outline the purpose of the Strategy and the general

findings of the Review.

[196] HPUDS 2017’s purpose is explained on page iii of the document:

The purpose of the Heretaunga Plains Urban Development Strategy is to assist, in a
collaborative manner, the local authorities to plan and manage growth on the Heretaunga
Plains while recognising the value of water and soil as a significant resource for ongoing
food production and as a major contributor to the regional economy. One aim is to
quantify the level of growth over the 30-year period, commencing from 2015, and how
that growth is to be effectively managed through regulatory and infrastructure plans.
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[197] HPUDS 2017 covers the period from 2015-2045. It is based on a preferred
settlement pattern of ‘compact’ design for the Heretaunga Plains; this recognizes the
community’s preference to maintain the versatile land of the Heretaunga Plains for
production purposes. By 2045 it seeks to provide for residential growth at ratios of
60% by urban intensification, 35% by greenfields development and 5% by rural

development.®?

[198] The key general findings of the review of HPUDS 2010 can be summarised as:

e There is no significant change in the underlying assumptions that would

necessitate a radical change to the overall settlement pattern.

o Updated settlement projections are for significant population increase and
associated increase in dwelling growth. This increase is generally still able
to be accommodated within the HPUDS identified growth areas and infill
growth projections, albeit with some expression of greenfield growth

options and inclusion of reserve areas.

e Further analysis of potential uptake of rural residential/lifestyle opportunities
concluded that sufficient supply should be able to meet demand of 850 rural
lifestyle living lots over the period of the Strategy — essentially concurring

with earlier findings.*?

Development of HPUDS 2017

[199] There was some criticism of the development of HPUDS, with Mr Holder
claiming that by adopting a process using a non-statutory Local Government regime,
this resulted in there being “no framework against which the strategy was measured,

and the formulation of the strategy was largely undertaken behind closed doors”.%*

[200] By way of example, Mr Holder explained how HPUDS was used by the Council
in the case of Plan Change 4 to the HBRRMP. He stated that submissions on
“appropriate development areas” were declined on the basis they were inconsistent
with the HPUDS. He understood that anyone wanting a change to the RMA-
formulated documents concerning a “greenfield area” would first need to get a change
to the HPUDS.% Essentially, we understood him to say, the HPUDS took on a life of

92 HPUDS 2017, pages 1 and 2.

9 HPUDS 2017, page 4

94 MP Holder supplementary evidence at paragraph 10.
9 MP Holder supplementary evidence at paragraph 14.
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its own outside the formal RMA processes but without the necessary rigour associated
with RMA founded plans. It is on this basis that the appellants, having actively
participated in good faith in the HPUDS process, and allegedly being directed to do
so in preference to lodging an appeal under RMA Plan review processes, feel that
they should be able to rely on the HPUDS 2017 for support, and on the various reports
that underpin it.

Submissions

[201] Three submissions were lodged seeking that HPUDS recognise approximately
20 ha of ‘upper terrace land’ [over three properties] fronting Raymond Road as being
appropriate for a form of ‘low density residential’ development. The submissions were
from Endsleigh, Raymond Road Rezoning Group and Raymond Road Rezoning

Group (Mr Maurenbrecher).%

Officers’ Report

[202] The Officers’ Report on submissions did not support the identification of
Raymond Road as a potential Rural Residential Zone but recommended adding a
reference to the HPUDS description of Haumoana that Raymond Road could be
suitable for coastal growth choices subject to further assessment through a
Masterplan process. Officers observed that “Such an approach could provide a
reasonable signal to the community and submitters of how this area could be

incorporated into a coastal choices context if tested further”.”

[203] Officers also stated that the approach “would enable the landowners, at their
own cost and risk, to work through the RMA process options available to them. This
could be through a Non-Complying Resource Consent, for instance (under the current
PPZ) for the 3 properties involved, assessed on its own merits, scrutinised in a much

finer and more detailed resource consent approach”.®®

IWG recommendation

[204] For its part, the ING noted in the Recommendations Report:*

9% Note, these submissions were for a smaller area involving fewer properties than the corresponding

submission lodged to the Proposed Plan in 2013 which unsuccessfully sought a Rural Residential
Zoning of 31 ha of land over seven Raymond Road properties, including the land subject to appeals

% PA McKay, EIC, paragraph 16 and Attachment 1-Officers’ Report pages 18-19.
% See above Note for reference to the Officers’ Report.
9 \WG Report, page 5 DB [07].
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While there may be some uncertainty in the long term, depending on how subdivision is
realised over time, adding Raymond Road as a potential Rural Residential Zone, or as
a reserve, would, not in our view, be consistent with HPUDS in its overall approach of
achieving a more compact settlement pattern.

[205] It did, however, note that this part of Raymond Road is in close proximity to the
Haumoana (and Te Awanga) settlement, the Haumoana school and the Park Hill
Rural Residential Zone. It said that the Raymond Road area could be reasonably
considered as part of that geographical area in terms of providing coastal living
choices, and that this would be an option for investigation as part of the foreshadowed
Master Plan process for the Cape Coast.'® It said that this area could represent
“sustainable land use management if considered further as an option for low density
housing in the future”. This was tied to the proposed Master Plan process, with

reference made to the potential for 15 (1ha plus) sites. It said:'"

Considering this against the full growth projections across the 30-year period, it would
provide a relatively small amount of housing as a coastal choice that is clear of coastal
hazards and flooding if the future Haumoana/Te Awanga Master Plan process deemed
such development appropriate.

[206] Against that background, the IWG made two recommendations.

[207] First, a change to section 8.8.1 Coastal Settlements to include an additional
description relating to 20ha of land on the corner of Raymond Road and Parkhill Road
(now section 4.3.4 Coastal Settlements in HPUDS 2017). That change was accepted
by the Council. Seen in context, the added words are highlighted:

Haumoana

Haumoana is a popular coastal settlement located approximately 9km east of Hastings.
The settlement is low lying and parts of it have been subject to flooding, coastal
inundation, and coastal erosion. Infrastructure limitations and topographical
considerations generally make the settlement unsuitable for further growth. There is
however a small area of land located off the southern side of East Road and contiguous
to the existing Coastal Residential Zone and close to the Suburban Commercial Zone
off Clifton Road, that is free of flooding and coastal hazard constraints and suitable for
residential growth.

There is also an area of approximately 20ha on the corner of Raymond
Road/Parkhill Road opposite the Haumoana School on ‘Ruataniwha f’ soils (also
described as ‘Waipukurau 30’ soils), free of flooding and coastal hazard restraints
that could be suitable for coastal growth choices. This would be subject to further
assessment through the proposed Masterplan process to commence after the
completion of the Clifton — Tangoio Hazards Strategy.

This assessment would include matters such as:
a) The productive versatility of this area and the Ruataniwha f soil type;

b) Reverse sensitivity with nearby horticultural/viticultural and poultry farm
activities; and

c) Appropriateness in terms of contributing to the Haumoana / Te Awanga

100 WG Report, page 5, DB [07].
107 WG Report, page 5 DB [07].
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development options as part of the HPUDS preferred settlement pattern.

Te Awanga

Te Awanga is situated approximately 2 km to the south of Haumoana. For the most part
it is not as low lying as Haumoana and as such is better suited as a growth option to
provide for that segment of the market seeking a coastal location. There are however a
number of issues that point to any growth being limited in this area. This includes land
use compatibility with the area being a valued viticulture area. The landscape in this
area also has special qualities. Any future growth must be away from coast in
recognition of climate change and the potential for coastal erosion.

(emphasis added)

[208] Secondly, it noted that:'%?

...the landholders could choose to pursue a development proposal through a resource
consent application process, but the Working Group does not recommend amending
HPUDS to get into details of sanctioning particular sites for development via a resource
consent application process.

[209] In this hearing it was apparent from the questioning of Council witnesses that

there was some frustration waiting for work to be completed.

[210] In his evidence Mr McKay gave a detailed explanation of what steps would need
to be taken in respect of the Master Plan process. He stated the reference to the
Master Plan awaiting completion of the Clifton-Tangoio Coastal Hazards Strategy
reflects the fact that the Strategy will determine if, when and how much land within
the wider area may be required to implement managed retreat from the coastal

erosion and inundation hazard. %3

[211] Mr McKay added that, at the time of the HPUDS submissions hearings, the
Council had not committed to any physical coastal protection works in the Haumoana
residential area, and the outcome of the Coastal Hazards Strategy was still uncertain.
He noted that certain defence/retreat recommendations have been made that are yet
to be adopted through the Council’s 2021-2031 Long Term Plan process. Work on
the Master Plan process may not, therefore, commence until after the

recommendations have been consulted on."®*

[212] Mr McKay reported that, in the meantime, land has been rezoned for coastal
residential development in Haumoana and Te Awanga comprising some deferred

zoning which awaits the outcome of the Master Planning Process.'

192 )W G Report, page 5 DB [07].
103 pp McKay, EIC, paragraph 23.

104 pA McKay, EIC, paragraph 25, referring to a memorandum from Council’s Principal Advisor District
Development: Attachment 2 to his EIC.
105 pp McKay, EIC, paragraphs 26 and 27.
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[213] He stated that the future Master Plan would need to specifically address the
Deferred Residential land at East Road, Haumoana; that the need for any additional
land to be rezoned in the wider area would then be determined through the Master
Plan exercise, which could include consideration of the Raymond Road area to be
assessed under matters set out in section 4.3.4 HPUDS 2017. He further observed
that there is presently a very small shortfall on indicative development yield for
Haumoana/Ta Awanga. He stated that any significant areas of further residential or
lifestyle land to be identified through the proposed Master Plan process would depend
on actual rates of uptake of zoned land over the intervening period, and compensating
for any loss of existing coastal residential land through erosion and the
implementation of any future managed retreat option.'® He stated that as
approximately 118 of the estimated 130 residential lots required to satisfy growth
needs to 2045 have been allocated, there is no pressing need for the 12 lot shortfall
to be filled prior to the Master Plan process. We deal with matters of supply in the

next section.

Evaluation

[214] The appellants claimed that HPUDS 2017 recognises the possibility of future
development in their area, and as such, even if their proposals are contrary to the
objectives and policies of the Plan, granting consent would have no effect on plan
integrity. They relied on HPUDS 2017, which stated that the 20 ha in question could
make an appropriate contribution to lifestyle choices. In that regard, we record Mr
Lawson’s submission that the Strategy identified a very limited number of potential
growth option sites, and in particular in the vicinity of the properties only three options
were considered to be possible future development sites. The first is the 20ha area
just referred to, the second and third being two small parcels of land in the south of
Clive. Both are in the PPZ and both have been considered for intensive residential
development as non-complying activities. The appellants also pointed to the IWG

Recommendations (previously referred to) as further support for their submissions.

[215] On the plain reading of the words in section 4.3.4 of HPUDS 2017 it is clear that
the Council indicated that in determining the area’s suitability for coastal growth
choices, it had to undertake an assessment through a Master Plan process. No other
option for enabling development was mentioned. We note that the IWG in its

recommendations acknowledged that, as an alternative, the submitters could pursue

106 pA McKay, EIC, paragraph 32.
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their desired outcome following a resource consent path. That does not of itself
support such an application but simply identifies that reality. In the event, that is what

some submitters have done and what is before the Court now.

[216] The Proposed Plan references HPUDS 2010 and 2017 and notes that the
relevant recommendations have been incorporated into the RPS; and that the Plan

will implement the RPS directions and other recommendations from the HPUDS. %’

[217] Section 4.3.4 of HPUDS 2017 is not specifically incorporated into the Proposed
Plan. That may be an accident of timing, with the two processes, review of HPUDS
2010 and the Proposed Plan, overlapping one another. More fundamentally, section
4.3.4 is not a green light for development. The appellants argued that the Council is
inconsistent in the way it is applying its key strategies “concerning land productivity
and compact settlement and the tools used to guide development including
HPUDS”.'%® Because, they say through HPUDS the Council recognized that lifestyle
development in this locality was not by its nature at odds with the Strategy, subject to
testing these matters further. And therein lies the rub. As we have identified, the

Strategy simply states that the area could be suitable for coastal growth choices.

More assessment would be needed before the area could be so identified. That is

where matters stand at the present time.

[218] We note that Mr McKay acknowledged that HPUDS 2017 provides some
differentiation to the Raymond Road area as being potentially appropriate for
subdivision and development. That acknowledgement is however tied to an additional
process, being the Haumoana - Te Awanga Master Plan to determine if Raymond
Road is appropriate for providing coastal choice residential options for that wider area.
Granting consent to the applications would pre-empt this process. The appellants
maintained that their proposals would not pre-empt the process because building on
each proposed lot was limited and the proposed conditions have been drafted so as
to ensure that there would still be options for each lot to accommodate a greater
intensity of development. We disagree. Further fragmentation of the land would
foreclose on future planning for the area. The proposed lots form an ad hoc patchwork

of sites within the larger area.

197 See paragraph [126] of this Decision.
108 Closing submissions for M & E, paragraph [13].
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[219] We note too that, in answer to the Court’s questions, Ms Coats confirmed her
view that the appellants’ land had been incorrectly zoned.'®® That the appellants’ land
is part of an identifiable area, but does not represent all the sites in it, leads us to the
view that a planned approach to any rezoning would be consistent with the
HPUDS 2017 and would better fulfil the clear guidance in the relevant RMA planning

instruments.

Supply policy

[220] A further pillar of the appellants’ case was that there is a shortfall in supply of
the type of subdivision/residential/rural lifestyle sites that would be addressed in part
by the proposed subdivisions. This was reliant on information underpinning HPUDS
2017.

[221] HPUDS 2017 is informed by a substantial number of background review
reports,’? including the “Heretaunga Plains Urban Development Study Market
Demand Report” prepared by TelferYoung Hawkes Bay Ltd'!" (TelferYoung Report).
That report considered that there was potential for a reasonably sizable under-supply.
However, a further report by Cheal Consultants Ltd (Cheal Report)''? was specifically
commissioned to look deeper into what the TelferYoung Report found in its review

regarding the potential for a shortfall in the projected rural lifestyle site supply.'®

[222] Mr McKay, in answer to questions, explained that the Cheal Report looked at
the existing vacant rural lifestyle stock without houses, and at potential for further
subdivision of the existing zoned areas. It considered all the different non-urban
zones including the Rural Zone, the PPZ, the Rural Residential Zone and a couple of
special character zones within the Hastings district, although it was focused on the
Heretaunga Plains sub region as a whole so is not specific to the Hastings district per
se. It considered what could realistically be expected if further subdivision were to
occur. It moderated those findings in terms of proximity to the main suburban areas,
picking up on the TelferYoung Report’'s concern that some supply may not meet

market preference because it is too far from urban centres.

109 Transcript First Hearing, page 171 line 15.
10 See list on pages 32 and 33 HPUDS 2017.

" Heretaunga Plains Urban Development Study Market Demand Report prepared by TelferYoung
Hawkes Bay Ltd, February 2016. DB [19].

112 Review of Rural Residential Lifestyle Sites, Cheal Consultants Ltd (June 2016) DB [14].
13 Transcript Resumed Hearing, page 67.
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[223] The conclusion of the Cheal Report was that there is enough rural residential or
lifestyle residential housing choice, but that the Councils should keep a watching brief
on that situation with future reviews. Mr McKay advised that, ultimately, this work led
to the conclusions in the HPUDS 2017 that there was no need for action to be taken

on providing more lifestyle residential subdivision.''

[224] Specific to the Haumoana and Te Awanga areas, HPUDS 2017 estimates 130
residential''® lots are required to satisfy residential growth needs out to the year 2045.
Mr McKay was asked for his opinion on how well catered for the 130 is at the moment.
His understanding was that, of the 130 residential lots currently required to satisfy

residential growth needs out to 2045, 118 have already been allocated.®

[225] We addressed earlier Mr McKay’s conclusion that there is no current need for
the shortfall of 12 lots to be filled prior to commencement of any Master planning

processes. We agree.

Consistent approach

[226] The evidence also examined other out-of-zone decisions the Council has

recently made permitting non-complying subdivisions.

[227] We note Mr Lawson’s submission that HPUDS 2017 identified two other sites
in the vicinity of Raymond Road as potential growth sites — both of which have been
consented, the inference being that there is ‘precedent’ for departing from Plan
provisions. We do not see the matter that way and repeat the observation we made
earlier; that the Strategy does not green light development in Raymond Road, and to

that extent it differs from the other two sites.

[228] The consent to which particular attention was paid by the appellants was the
Davidson consent, and the weight Mr McKay (as planner for the applicant) attached
to the IWG Report on Theme 3 submissions and HPUDS 2017 when considering that
application. Mr Maassen argued that it showed the importance of the HPUDS process
in local planning administration. Mr McKay acknowledged that the IWG’s
Recommendation and HPUDS 2017 were relevant to his assessment of the Davidson

proposal. In his opinion, the IWG recommendation differed from that for Raymond

14 pA McKay, EIC, paragraph 32.
"5 HPUDS 2017 Figure 6: Long Term Development Capacity, page 20.
116 Transcript Resumed Hearing, page 70, lines 1-7 and PA McKay, EIC, paragraph 32.
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Road because it said that development of that site would not be an affront to the
HPUDS’ aims and principles. He also considered that the site could be distinguished
from the generality of other land surrounding the Clive Township. We have some
reservations about the extent to which a recommendation on a submission made to
the HPUDS 2010 review should weigh in favour of or against a proposal. That
recommendation is one step removed from the HPUDS 2017, which itself is not a

RMA statutory document."”

Evaluation

[229] While this evidence demonstrates that there can be circumstances where such
proposals are appropriate, it does not demonstrate that those circumstances are

transferable to the current situation.

Physical differentiating characteristics

[230] For Maurenbrecher and Evans, Mr Maassen submitted there were a number of
physical differentiating characteristics that the properties possess from other
properties in the zone. We have also considered these in relation to the Endsleigh

land (as far as relevant):

(a) the properties possess an undulating duripan and have scientifically proven

substantial limitations, they must be managed as LUC Class 4;

(b) that, if the Court were to find that mounding is required to achieve ‘high
productive’ use, that would place the Maurenbrecher and Evans land into a

different class from other properties;
(c) proximity to the Haumoana school and kindergarten;

(d) immediate adjacency to the Parkhill Rural Residential land and to lifestyle

zones;

(e) small allotments where land re-aggregation is neither feasible nor sensible

given soil qualities;

(f) a clear terrace marking the sites as separate from the Plains below.

"7 We observe that HPUDS 2017 does contain a reference to the property involved in the Davidson
proposal, recording its exclusion from areas identified where greenfield growth is inappropriate:
HPUDS 2017, section 2.5(d) and Note to that section.
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[231] The Council in response claimed that the appellants’ properties share features
in common with other sites in the immediate and wider region: lot size, soil
classification and underlying presence of the duripan. It was concerned that if consent
is granted to the proposals, the expectation may be created for other properties within
the local and wider area to subdivide without having to comply with the Plan’s
requirements. Mr McKay had referenced the 31ha of Raymond Road upper terrace
land and a wider area of 200ha located to the east of Parkhill Road with the same
mapped soil type as the appellants’ land and also in close proximity to the settlements
of Haumoana and Te Awanga. It was also concerned about expectations that could
be created for non-complying subdivisions when some part of the land does not meet

the Plan’s definition of versatile land.

Evaluation

[232] We have addressed the quality of the soils and the productive potential of the
land. We do not consider that the soil characteristics or the underlying duripan are
unique to the appellants’ properties. Further we consider that granting consent to the
proposals could mean that there would be expectations of further subdivision for the
full 31ha of upper terrace land on the northern side of Raymond Road, due to a similar

soil type being apparently shared by these properties.'®

[233] In addition, if applications were to be granted on the basis that land is not 90%
LUC 1-3 at a site-specific level, it may be difficult to refuse consent to subdivision
applications of other properties throughout the PPZ on soil type 1-3 with limitations as
to their versatility. Soil maps appended to Ms Hart’s evidence'"® identified that the
same soil type that applies to the Raymond Road upper terrace also applies to a much
larger area (approximately 200ha) of PPZ land between East Road, Haumoana and
Te Awanga, extending generally to Parkhill Road in the west to the coastal lands in
the east.’?® In questioning Mr McKay who gave evidence about the 200ha area, Mr
Maassen made the point that development on the 200ha couldn’t happen because it
would be controlled through HPUDS 2017, which has not identified that land for
development. Mr McKay stated that the point he was making was that the 200ha
shares similar characteristics to the Raymond Road area soils, proximity to

Haumoana school and the settlements of Haumoana and Te Awanga; and that some

118 pA McKay, EIC, paragraph 105, and AM Coats, EIC, Figure 4.
19 MA Hart EIC, Appendix 7.
120 pp McKay, EIC, paragraph 97.
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of the land may be considered as part of the Master Plan process.'?’

[234] We heard evidence to the effect that the total number of existing titles in the
PPZ is 4,018 and that of those, 3,424 are on titles of less than 12ha.'?? This highlights
the importance of our being satisfied that these proposals are different to others that

may come before the Council for consent.

[235] As to the other characteristics raised by Mr Maassen, proximity to the school,
kindergarten and Parkhill Rural Residential Land, we do not consider those on their
own to differentiate the appellants’ properties from other land in close proximity and
in the PPZ.

[236] Despite our finding that the appellants’ land is versatile land, we record that,
even if we had found the appellants’ land not versatile, we would have been unable
to rely on that alone to support a grant of consent. We would have thought, at best,
that it could give rise to further investigation of the zoning of the land as opposed to
being a means of obtaining resource consent — given the risk of ad hoc development

occurring across the zone.

Summary
[237] We conclude:
¢ That we should not have regard to the IWG Recommendations.

e HPUDS 2017 is a document to which we can have regard under s 104(1)(c)
and we do so. But we do not consider that it provides the basis for a
departure from the provisions of the Plan because it refers to the necessity
for another process and further, its provisions have not been incorporated
into the Plan. Granting consent to these proposals would foreclose on
future planning for the area. The proposed lots form an ad hoc patchwork

of sites within the larger area.
e  Supply of rural-residential lots is not presently an issue.

e The appellants’ properties and circumstances are not so unusual as to

ensure that granting consent to the proposals would not challenge the

121 Transcript Resumed Hearing, page 96.
122 MA Hart, EIC, paragraph 63.



55

integrity of the Proposed Plan.

e If the applications were granted, it would create an expectation for other
properties in both the Raymond Road area and wider area to be able to
subdivide their land without complying with the Proposed Plan’s site size
controls. Further, it could give rise to expectations that subdivision for
lifestyle sites could occur without an associated amalgamation of land
where some part of the site did not meet the definition of “versatile land” at

a site specific level.

G. National Policy Statement on Urban Development Capacity (NPS-UDC)

[238] For Endsleigh, Mr Lawson submitted that the Court is required to have regard
to the NPS-UDC that came into effect in 2016. The relevance of the NPS-UDC was
not raised by Mr Maassen for Maurenbrecher and Evans in his submissions. Ms
Coats, however, gave evidence acknowledging that, while the NPS-UDC has limited
applicability, providing rural-residential properties within the Plains sub-region has the

possible effect of releasing pressure on the urban environment.

[239] Given that the relevance of the NPS-UDC had not been put in issue by
Endsleigh prior to the hearing, we gave the Council and Endsleigh a further

opportunity at the close of the hearing to make written submissions on the issue.

[240] Mr Lawson submitted that the NPS-UDC is relevant to our consideration of the
Endsleigh subdivision proposal and that the proposal is consistent with the NPS

because:

(a) although the proposed subdivision is not an “urban activity” defined in the
HBRRMP and the Proposed Plan, the NPS has a wider application and is

expressly not restricted to the boundaries of urban areas;

(b) while the focus is on the “urban environment”, with the Napier-Hastings
area being classified as a medium growth urban area, the definition of
“urban environment” describes a “concentrated settlement of 10,000 people

or more ...” but is “irrespective of local authority or statistical boundaries”;

(c) with reference to the Ministry for the Environment’s guide on providing a

Future Development Strategy,'® local authorities can decide for

123 Ministry for the Environment 2017. National Policy Statement on Urban Development Capacity:
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themselves the geographic area that the future development strategy will

relate to; and

(d) thatis similar to the approach that the Napier City Council, Hastings District
Council and Hawkes Bay Regional Council took in defining the area
covered by HPUDS and in making provision for both residential and rural

residential/lifestyle growth in the Urban Growth Strategy;

(e) there is no shortage of demand for lifestyle sites, relying on the reference
to supply of rural residential type lots in the Quarterly Report'?* and to the
TelferYoung Report that informed the HPUDS 2017;

(f) the NPS-UDC heralds a more enabling approach to creating a supply of
land for housing than that which existed at the time the HBRRMP, Proposed
Plan and HPUDS 2010 and 2017 were prepared; and finally

(g) the blanket protection/prohibition of Plains Production Zone subdivision is
not consistent with the NPS-UDC objectives of enabling urban

environments to respond to the needs of the community.

[241] The Council did not accept that the NPS-UDC has any relevance to the Court’s
consideration of the Endsleigh subdivision proposal — in effect, that the NPS-UDC
refers to an ‘urban environment’ and ‘development capacity’. Both terms are defined,

and they exclude the Raymond Road area.

[242] We read in the preamble to the Policy Statement a description of the
urbanisation of New Zealand and the background or setting for the Policy Statement
which provides direction to decision makers under the RMA on planning for urban

environments. The following extract provides context:'?5

This national policy statement provides direction to decision-makers under the Resource
Management Act 1991 (RMA) on planning for urban environments. It recognises the
national significance of well-functioning urban environments, with particular focus on
ensuring that local authorities, through their planning, both:

enable urban environments to grow and change in response to the changing needs
of the communities, and future generations; and

provide enough space for their populations to happily live and work. This can be
both through allowing development to go “up” by intensifying existing urban areas,

Responsive Planning Guide on producing a future Development Strategy, paragraph 2.3 at p. 9,
Wellington.

124 Hastings & Napier Urban Area, Housing and Business Market Indicator Monitoring: Quarterly Report
to 31 March 2019, May 2019.

125 NPS-UDC, page 3.
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and “out” by releasing land in greenfield areas.

This national policy statement covers development capacity for both housing and
business, to recognise that mobility and connectivity between both are important to
achieving well-functioning urban environments. Planning should promote accessibility
and connectivity between housing and businesses. It is up to local authorities to make
decisions about what sort of urban form to pursue...

[243] Further explanation in the Preamble states that local authorities will still need to
consider a range of matters in deciding where and how development is to occur
including the direction found in the NPS-UDC. The Policy Statement does not

anticipate development occurring with disregard to its effects.

[244] The NPS-UDC focusses on planning for urban environments. It covers

development capacity for both housing and business.

[245] The term urban environment is defined in the NPS-UDC as:

Urban environment means an area of land containing, or intended to contain, a
concentrated settlement of 10,000 people or more and any associated business land,
irrespective of local authority or statistical boundaries.

(emphasis added)

[246] The term development capacity is defined as:

Development capacity means in relation to housing and business land, the capacity of
land intended for urban development based on:

a) the zoning, objectives, policies, rules and overlays that apply to the land, in the
relevant proposed and operative regional policy statements, regional plans and district
plans; and

b) the provision of adequate development infrastructure to support the development of
the land.

[247] Mr Williams for the Council submitted that the Haumoana/Te Awanga area is
not a concentrated settlement of 10,000 people or more and that it makes no sense

to treat the entire district as the area of land referred to in the definition.

[248] The area referred to is clearly land that contains, or is intended to contain, ‘a

concentrated settlement of 10,000 people or more’.

[249] We do not consider that an ‘area of land’ includes the entire territorial
administrative area of the Council, as that does not comprise a concentrated
settlement. We had no evidence to suggest that a population of 10,000-plus persons

is intended for Haumoana/Te Awanga.
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[250] Also, it is clear from the definition of development capacity that it relates to urban
development and relies on, among other factors, capacity of land based on planning
documents promulgated under the RMA — in this case, the relevant regional and

district plans.

[251] In this case the Council(s), through their combined planning documents and
HPUDS 2017, have been acting in a manner consistent with the NPS. We recognise,
however, that the NPS-UDC provides a codified expression of what is required by way
of planning for urban environments and was not in existence when HPUDS 2017 and
the Plan were prepared. However, the HPUDS analysis and program for
consideration of placement of development is designed to be reflected in RMA plan

provisions as these documents are reviewed and considered under the RMA process.

[252] We were referred to Objectives OA1 to OD2 and Policies PA1 to PA4 of the
NPS-UDC by counsel. Mr Lawson also referred in depth to the HPUDS work which,
as we have said, spans a period before the NPS-UDC was finalised, and findings that
we can see clearly represent the combined Councils’ work in securing a rational
approach to growth, and particularly rational decision making, along the lines now
anticipated by the NPS-UDC. We would go as far as to say that the HPUDS
represents the kind of analysis and planning expected by the NPS-UDC.

[253] The NPS-UDC, however, is clear in its application to urban environments, and
clear in its direction that planning decisions should align with the purpose and
principles of the RMA, as similar language is used. It includes additional direction for
planning to provide in an evidence-based manner for urban environments where land
use, development, development infrastructure and other infrastructure are integrated

with each other.'%8

[254] For the reasons outlined above, we conclude that the NPS-UDC is not relevant
to our determination of the appeals and that the regional and district planning

documents provide us with the guidance necessary to consider the proposals.

[255] Even if the NPS-UDC is relevant to our consideration of the proposals, we
consider that HPUDS 2017 and the Proposed Plan have focused on development
capacity for housing in a manner that is consistent with the NPS. Further, in so

focusing, they have had regard to the effects of development and a range of other

126 Objective Group D NPS-UDC.
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matters.

H. Commissioner’s and Council’s Decisions

[256] In terms of s 290A of the RMA we are to have regard to the Council’s decisions.
In this case for Endsleigh, we have had regard to the Council’s decision on its
objection. For Maurenbrecher and Evans we have had regard to the Commissioner’s
decision on their proposals. On the matters we found to be critical issues in these

proceedings, our findings largely accord with those decisions.

. Overall evaluation

[257] We set out the requirements of s 104 earlier in our decision. We must have

regard to the s 104(1) matters.

[258] Those matters are stated by s 104(1) to be “subject to Part 2”. The decision of
the Court of Appeal in R J Davidson Family Trust v Marlborough District Council'?’

(Davidson) determined that:

(a) the position of the words “subject to Part 2” near the outset, and preceding
the list of matters to which a consent authority must have regard in s 104,
clearly show that it is necessary to have regard to Part 2, when it is

appropriate to do so;'?®

(b) ifitis clear that a plan has been prepared having regard to Part 2, and with
a coherent set of policies designed to achieve clear environmental

outcomes, reference to Part 2 is unlikely to add anything;'?®

(c) if a Plan has been competently prepared under the Act, in many cases a
consent authority will feel assured in taking the view that there is no need
to refer to Part 2 because it will not add anything to the evaluative exercise.
Absent such assurance, or if in doubt, it will be appropriate and necessary

to do so0.'%0

127 R J Davidson Family Trust v Marlborough District Council [2018] NZCA 316 (Davidson).
128 Davidson at paragraph 47.
129 pavidson at paragraph 74.
130 pavidson at paragraph 75.
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[259] The Court of Appeal also said:"'

[82] Having regard to the foregoing discussion we agree with Cull J's conclusion that it
would be inconsistent with the scheme of the Act to allow regional or district plans to be
“rendered ineffective” by general recourse to Pt 2 in deciding resource consent
applications, providing the plans have been properly prepared in accordance with Pt 2.
We do not consider however that King Salmon prevents recourse to Pt 2 in the case of
applications for resource consent. Its implications in this context are rather that genuine
consideration and application of relevant plan considerations may leave little room for Pt
2 to influence the outcome...

[260] Counsel for Endsleigh reminded us that we need to have regard to all of the s
104(1) matters. That requires us to give genuine attention and thought to the matters
set out in s 104, but they must not necessarily be accepted.'®? He submitted that the
Council had given primacy to the Proposed Plan provisions and failed to consider all

s 104 matters.

[261] An overall assessment of all of the s 104(1) matters is required.

[262] Counsel for the appellants made a number of submissions regarding the

relevance of Part 2 to our evaluation.

[263] Counsel for Endsleigh argued'? that, because a non-complying activity is
unlikely to find any direct support from the Plan, recourse to Part 2 for non-complying
activities is more likely to be required in achieving the sustainable management
purpose of the RMA. He submitted that subdivision is not prohibited, and non-
complying applications are contemplated by the RMA; the Council’s position puts
preservation of the Plan provisions ahead of the sustainable management purpose of
the RMA; the purpose of the RMA is reflected in the anticipated outcomes of the
Proposed Plan, and in the Proposed Plan context sustainable management has the
same meaning as in s 5 of the Act — that the outcomes envisage the use, development
and protection of natural and physical resources, not just blanket protection at all
costs, including at the cost of achieving a common-sense outcome. He submitted
that the soil resource has severe limitations — it runs counter to sustainable
management to adopt invasive and complicated technologies in an attempt to mitigate
issues — that brings into play s 7(b), the efficient use and development of resources
and s 7(g) finite characteristics of natural and physical resources; as the Plan’s
anticipated outcome envisages sustainable management of resources, it is entirely

consistent with a proper Part 2 consideration of a non-complying activity.

131 Davidson at paragraph 82. Refer note 127.
132 Foodstuffs (South Island) Ltd v Christchurch City Council [1999] NZRMA 482.
133 Endsleigh opening submissions, paragraph [44].
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[264] Also, with reference to the NPS-UDC, Mr Lawson submitted that as the RPS
and Proposed Plan were prepared in a planning environment that did not include that
Policy Statement, “the suite of objectives aimed at absolute protection of the soil
resource needs to be tempered”.’** He submitted that this requires recourse to Part
2.

[265] In considering Part 2, Mr Maassen'® submitted that as the Plan does not
accurately map the versatile land of the district, its objectives and policies as they

relate to the appellants’ land are weakened.*®

[266] The Council submitted that the Plan provisions at issue are both coherent and
the result of a genuine process that has fleshed out or given substance to the Part 2

purpose and principles in the RMA.

[267] We do not consider the NPS-UDC to be relevant to our consideration of these
appeals for the reasons already stated. It follows that the timing of the NPS-UDC
does not require that the Proposed Plan’s objectives aimed at protection of the soil

resource need to be tempered by recourse to Part 2.

[268] We have found that the appellants’ land is versatile land. It can also be
described as productive land. The strategies, objectives and policies to which we

have previously referred are engaged by the proposals.

[269] We have carefully considered the relevant provisions of the RPS and the
Proposed Plan. The Proposed Plan specifically and consistently restricts subdivision
and the ability to create lifestyle sites in the PPZ and, as the planning witnesses have

agreed, appropriately gives effect to the RPS.

[270] The Proposed Plan’s provisions are clear and purposeful in seeking to achieve
amalgamation through the use of a subdivision rule which if applied, implements the
clear objectives for the zone, the SMA, and the scheme of the Proposed Plan which

supports the RPS.

134 Closing submissions for Endsleigh, paragraph [76].
135 Opening submissions for M & E, paragraph [50].

136 He made this submission with reference to the Environment Court's decision in R J Davidson Family
Trust v Marlborough District Council [2016] NZEnvC 81. Relying on that decision, he said “... if the
resource management drivers that have led to the overall framework apply to the resource and
achieve their intended aim then that has a significant constraining impact on the evaluation. If under
scrutiny, that framework does not apply to the resource or otherwise, the framework does not achieve
the purpose of Part 2, RMA then this constraining force is greatly weakened.”
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[271] We heard that the approach to subdivision in the PPZ has remained unchanged
from the previous district plan. There were no submissions in the plan review seeking
to change the approach of a 12ha minimum site size and provision for a lifestyle site
to only be created with the associated amalgamation of the balance of the site with

an adjoining site."¥’

[272] For the reasons previously outlined, we consider that the provisions of the
Proposed Plan as they relate to these proposals are “coherent” and “designed to
achieve clear environmental outcomes”. Accordingly, we determine that reference to

Part 2 is unlikely to assist us further in our evaluation.

[273] We have accepted the parties’ evidence that the effects of the proposals are no
more than minor. We do not consider that the positive effects outlined by the
appellants, for example protection of (significantly lesser) production areas on each

lot, outweigh our fundamental concerns about the proposals.

[274] We consider that the Proposed Plan provisions at issue give effect to the RPS.
We have found that the proposals are contrary to the objectives and policies of the

Proposed Plan.

[275] We do not consider that the statements in HPUDS 2017 assist the appellants,
as the Proposed Plan and RPS are the statutory documents that prevail under the
RMA. In any event, we note that HPUDS 2017, insofar as it relates to the Raymond
Road area, does no more than foreshadow possible development of this area after a

Master Planning exercise has been undertaken.

[276] We do not consider that the proposals are exceptional. They have the potential
to undermine the Plan through ad hoc development, and pre-empt any future planning
of the area. We find, therefore, that to grant consent to them would undermine the

integrity of the Proposed Plan.

[259] For all the above reasons, we determine that it is not appropriate to grant

consent to the proposals.

137 pA McKay, EIC, executive summary, paragraph v, paragraphs 37 and 38.
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Outcome

[277] The appeals are dismissed.

[278] Costs are reserved. Any application for costs is to be filed within 20 working
days of the issue of this decision. Any reply is to be filed within a further ten working

days.

For the Court

MJL Dickey
Environment Judge



64

ATTACHMENT A

Diagrams from AM Coats Rebuttal Evidence

42
Endsleigh
(Court
addition)
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ATTACHMENT B

Schedule XIV - Heretaunga Plains sub-region: location map



