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MAY IT PLEASE THE COMMITTEE: 

Introduction 

1. These opening submissions address the following matters : 

(a) Overview of the appl ication; 

(b) Refinements to the application; 

( c) Suitability; and 

(d) Relevant legal principles. 

Overview of the application 

Page 2 

2. The applicant seeks to establish a family friendly bar and eatery. 

Personal observations of the area and interactions with customers at 

Omokoroa Super Liquor have been the catalyst for the proposal. The 

premises will be modern with plenty of natural light. The outdoor deck 

and children's play area are intended to reinforce the family friendly 

theme. Inspiration as been drawn from the Papamoa Beach Tavern. 

3. Kunal Lachanni is the sole director and shareholder of the applicant 

company. He owns and operates five other licenced premises (4 off

licences and 1 on-licence). Of relevance is his successful rejuvenation 

of the Hunter Star Hotel in Kawakawa, which he addresses in evidence. 

Refinements to the Application 

4. The applicant has: 

(a) Removed gaming machines for the period of the first licence 

(should a licence be granted); 

(b) Reduced trading hours (11pm closing rather than 1am closing); 

and 

(c) Removed the word "Tavern" from the name of the premises. 
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It will be explained in evidence that these refinements were in 

response to issues raised by objectors and comments in an informal 

survey conducted by the applicant. They also reinforce the family 

friendly vision of the applicant. 

Suitability 

5. Mr Lachhani has disclosed a diversion from 10 year ago in respect of 

being in possession of a cannabis cigarette. This is not a criminal 

conviction (which is why it wasn't mentioned in the application) and 

arguably need not be disclosed. Following discussions with counsel, 

Mr Lachhani decided that it should be disclosed. 

6. He has also disclosed an EBA conviction from 2012. This wasn 't 

disclosed in the application as Mr Lachhani was under the 

misapprehension that it was not a criminal matter. There was no 

intention to deceive. It is assumed that both matters are on Police 

records. 

7. The "suitability" element of section 105 was considered by the High 

Court in New Zealand Police v Casino Bar (No.3) Ltd where Dobson 

J said at [34-35): 

" [34] ... submissions for the Police cited a checklist of matters likely 
to be relevant to an assessment of suitability from the text Dom1er & 
Sherriff Sale of Liquor. The list is as follows: 

(a) previous convictions, especially those involving liquor or 
those raising questions as to honesty or propensity for 
violence; 

(b) character, reputation; 
( c) matters raised in reports filed under s 116; 
( d) previous unlawful operation of premises; 
(e) any of the above in relation to a person other than the 

applicant who is involved in the application (as a director, 
manager, etc) or is intended to be employed by the applicant; 

(f) breach of an undertaking; and 
(g) misleading information in an application and/or misleading 

public notice. 

[35] Not all of the criteria from Donner & Sherriff will be relevant in 
every application where obj ection is raised to the suitability of an 
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applicant. However, it is an appropriate starting point for the range of 
matters that the LLA would need to traverse in assessing whether the 
onus on an applicant to establish suitability, where it is challenged, has 
been discharged. These matters are significantly wider than the 
applicant's proposal as to how the business will operate." 

8. In addition: 

(a) an isolated EBA offence is considered less serious and can be 

disregarded if no further offending has occurred for a period of two 

years1; 

(b) A three year stand down has been endorsed by the Authority for 

multiple offences (including drug offences) and previous terms of 

imprisonment. In Dawson 2 an applicant for a general managers 

certificate had numerous convictions, some of which had been 

disclosed and others had not. In the circumstances of that case, the 

Authority found that non-disclosure did not count against the 

applicant's suitability. However, it agreed with the DLC that a three 

year stand down was appropriate principally because of relatively 

recent reoffending and a pattern of offending. 

9. It is submitted that the passage of time since Mr Lachhani's offending 

and the nature of that offending (noting the first offence resulted in 

diversion) mean that these matters should not adversely impact on the 

applicant's suitability. 

Relevant Legal Principles 

10. The following legal principles are germane to the Committee's 

evaluation of this application: 

2 

3 

(a) The object of the Act requires that harm be minimised not 

eliminated3; 

Re Osborne LLA PH2388/95. 
[2017] NZARLA 46 (14 February 2017). 
Auckland Medical Officer of Heath v Birthcare Auckland Limited CIV2015-404-
755. 
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(b) Generalised and speculative concerns do not assist the evaluation of 

a site-specific application4
; 

(c) In the absence of opposition from reporting agencies, it is unlikely 

that a decision maker will be persuaded that an applicant is 

unsuitable5; 

(d) The same principle (at (c) above) applies in relation to the amenity 

and good order evaluation6 ; 

( e) The alcohol licensing process is not a forum within which to re

litigate resource management issues7
; and 

(f) Property values is not a relevant matter under section 105. 

Conclusion 

11. I will elaborate on the above matters in closing submissions. It is 

submitted at this juncture that the objections as written are 

misconceived and suffer from overstating the potential impact of minor 

or purely speculative issues. 

12. I will call Mr Lachhani as my sole witness. 

DATED the 291h day of January 2019 

4 

5 
Mangere-Otahuhu Local Board v Level Eighteen Limited [2014] NZARLA 628 . 
Ponda Holdings Limited [2014] NZARLA PH 558. 
Ibid. 
Caliente Kitchens [2013] NZARLA 533 (7 June 2013). 
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IN THE MATTER 

AND 

IN THE MATIER 

[2017] NZARLA PH 46 

of the Sale and Supply of Alcohol 

Act 2012 

of an appeal by ASHLEIGH 

MARIE DAWSON pursuant to 

s 154 of the Act against a decision 

of the Palmerston North District 

Licensing Committee declining an 

application for a manager's 

certificate 

BEFORE THE ALCOHOL REGULATORY AND LICENSING AUTHORITY 

Chairperson: District Court Judge K D Kelly 

Member: Mr D E Major 

HEARING at WELLINGTON on 8 February 2017 

APPEARANCES 

Ms N E Flint - for appellant 

Ms A M Dawson - appellant 

DECISION OF THE AUTHORITY 

[1] On 13 September 2016 the Palmerston North District Licensing Committee 

(DLC) declined an application by the appellant for a manager's certificate to manage 

the sale and supply of alcohol on licensed premises. 

[2] The application was first considered by the DLC at a meeting on 12 July 2016. 

The DLC had before it the application from the appellant, a report dated 1 July 2016 
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by the Licensing Inspector, and related documents advising that the Inspector had no 

objection to the granting of the manager's certificate. The report from the Licensing 

Inspector stated that the applicant had disclosed a number of offences on her 

application with the last offence being over three years old. 

[3] In its report dated 28 June 2016 the Police Alcohol Harm Reduction Officer 

advised that the Police were not opposed to the application. 

[4] At the meeting of the DLC on 12 July 2016 the DLC resolved that the Inspector 

provide the Committee a copy of the applicant's current convictions before the DLC 

proceeded to make a decision on the application. 

[5] The DLC reconvened on 13 September 2016 where it had before it a Ministry of 

Justice Criminal Conviction report. The Committee formed the view that the 

applicant was not a suitable person to hold a manager's certificate due to multiple 

undisclosed criminal convictions with the most recent being in 2015. In declining the 

application, the Committee noted that they were prepared to consider a new 

application in 12 months time (i.e. September 2017). 

Grounds for Appeal 

[6] The grounds for appeal brought by the appellant are that: 

(a) the Committee failed to give consideration to the Police advice that the 

application was not opposed by them; 

(b) the Committee did not advise the appellant of their concerns regarding her 

omission to fully disclose her conviction history and did not seek the 

appellant's reasons or views relating to that omission; and 

(c) the Committee's decision appeared to be that the appellant's history was 

not something that she could overcome and as a result she could not ever 

hold a position of authority or responsibility. 

The Law 

[7] Section 222 of the Act provides: 

Criteria for manager's certificates 
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In considering an application for a manager's certificate, the licensing committee or 
licensing authority, as the case may be, must consider the following matters: 

(a) the applicant's suitability to be a manager: 

(b) any convictions recorded against the applicant: 

(c) any experience, in particular recent experience, that the applicant has had in 
controlling any premises for which a licence was in force: 

(d) any relevant training, in particular recent training, that the applicant has undertaken 
and evidence that the applicant holds the prescribed qualification required under 
section 218: 

(e) any matters dealt with in any report made under section 220. 

Appellant's Submissions 

[8] The appellant submitted that she did not disclose all of her convictions due to 

an error on her part. The appellant believed that the application only required 

disclosure of convictions relating to alcohol. Nevertheless, in response to the 

question "has the applicant been convicted of any offence? If yes, what are the 

details of each offence?", the appellant stated on her application "Quite a few 

past/previous offences (Have cleaned up my act a lot)". On the application are listed 

convictions for "Drunk Driving x 2", "Theft of documents", theft of petrol, and the 

appellant noted that she had served sentences of community detention and "Jail x2". 

[9] At the hearing the appellant gave evidence that she completed her application 

form in the presence of the Licensing Inspector and while being interviewed by the 

Inspector. The appellant gave evidence that she disclosed all of her convictions, 

although she had only listed some of them on her application form. The appellant 

indicated that the Inspector had stated that what she listed was sufficient. 

[1 O] It is submitted that as the Police and the Inspector had full knowledge of her 

conviction history, she was not attempting to hide her conviction history from the 

DLC. It is also submitted that as the appellant was aware that the Police would be 

consulted on the application and they had full access to her full conviction history, it 

would have served no purpose in her failing to fully disclose her history. 

Breach of Natural Justice 

[11] The appellant submits that the DLC did not satisfy the requirements of natural 

justice because it did not advise her of its concerns regarding the disclosure of her 
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conviction history and nor was she offered the opportunity to rectify the error in her 

disclosure by completing the application form correctly. The appellant was denied 

the opportunity to give an explanation while the Committee requested information 

from other parties in a way which was intended to ensure the appellant was unaware 

of the DLC's enquiries. 

[12] It is submitted that the DLC in making its decision, erred in taking the 

appellant's error into account without advising her either that she had made the error 

or that the Committee considered the oversight relevant. 

[13] At the hearing before the Authority, the appellant advised that her last offending 

was in December 2014 subsequent to her being released from prison in mid-2014. 

This was a difficult time in the appellant's life and it took her approximately a year 

upon being released from prison to find a job. The appellant is now working 20 hours 

a week and studying 20 hours a week to be a beautician. The appellant's 

employment is just sufficient for her to live on and to rent a 2-bedroom apartment 

which she shares with her nine year old daughter, of whom she has shared custody. 

The only other financial assistance the appellant receives is through a student 

allowance. The appellant advised the Authority that her current employer suggested 

that she apply for her manager's certificate as he requires a manager for his bar. 

The appellant's place of employment is small and if the appellant is not successful in 

obtaining her manager's certificate, she is likely to lose her employment as her 

employer needs to engage a qualified manager and is unlikely to want to employ the 

appellant as well. 

Decision and Reasons 

[14] The issue for the Authority in this appeal is whether having regard to the 

circumstances around the non-disclosure of convictions and the appellant's 

conviction history the DLC erred in refusing the appellant's application. 

[15] An appeal brought pursuant to s 154 of the Act is by way of a rehearing (s 157). 

The applicable principles are set out in Mangere-Otahuhu Local Board v Level 

Eighteen Limited [2014] NZARLA PH 627-228, at [12]: 

"The appeal is by way of a rehearing. As was pointed out in Eden Park 

Catering Limited [2012] NZLLA 135 there is a difference between an appeal de 
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novo and an appeal by way of a rehearing. In an appeal by way of a rehearing, 

a judgment may be given as it ought to have been given if the case at that time 

came before the Court of first instance." 

[16] As was stated in Mangere-Otahuhu at [15], the onus on the appellant before the 

Authority is to satisfy the Authority that the decision in the original hearing was 

wrong. Accordingly, this Authority has approached this appeal by looking at the 

circumstances around the non-disclosure of conviction history and the conviction 

history in order to determine whether the appellant is suitable, at this time, to be 

granted a manager's certificate. 

Non-disclosure of Convictions 

[17] As stated in Ferguson v McCullough LLA PH 915/07, a licence is a privilege, not 

a right. And in Re Judd [2014] NZARLA 94 this Authority said at [6]: 

"The test of suitability is lower for a general manager's certificate than it is for a 

licence, although as set out in Police v Manson [2015] NZARLA 590 (as 

indicated by the automatic cancellation if faced with a 'third strike), the bar has 

been set higher than it was under the 1989 Act." 

[18] Ferguson v McCullough involved dishonesty on the part of the respondent 

where the Authority considered Mr McCullough's evidence to be "patently 

implausible" and where evidence was given "without regard to the need to be open 

and honesf' at [29]. 

[19] In C D Rowson LLA 1375/95, this Authority said that: 

"In our view an applicant's failure to honestly answer the question regarding 

previous convictions weighs fairly heavily against an individual applicant being 

considered suitable to hold a general manager's certificate." 

[20] Again, in that case the applicant acted dishonestly in disclosing one of six 

convictions. 

[21] In Johns LLA 74/98 an applicant also disclosed only one of a number of 

convictions. And, again that case involved dishonesty. There the Authority accepted 

the Inspector's advice there was that the "discrepancy cannot be reasonably 

13



6 

reviewed as an oversight and there was a deliberate attempt to suppress the 

conviction information for the purpose of misleading the agencies involved in the 

processing of the applicant's application". This was not outweighed by testimonials 

by way of written references. 

[22] In L Gale LLA PH 193/02, when applying for the renewal of a manager's 

certificate the applicant was asked whether he had been convicted of any offence 

since his certificate was issued or last renewed. He ticked the answer "no". The 

position of the Police was that this incorrect statement brought the applicant's 

character and reputation into focus and there was an implied intention to deceive, 

characteristics that should not be welcome in the running of any licensed premises. 

[23] In evidence, however, the applicant showed that he discussed with his 

employer the need to disclose his previous convictions for speeding and for driving 

with excess breath alcohol content. Based on incorrect advice from the lawyer, the 

applicant failed to disclose traffic convictions on the application. The Authority 

accepted that the applicant took the view that the relevant convictions meant 

conviction of a criminal nature, or against the Sale of Liquor Act 1989. The Authority 

said: 

"[7] . . . He said that he was wrong, but he was honestly wrong. He said that 

there was no intention to deceive. 

[BJ Having listened to him we are not prepared to ponder otherwise. From 

time-to-time people have difficulty in understanding their obligations under the 

law, and some have problems with the completion of forms. In the case of 

Johns LLA 974198 we stated: 

'We take a very serious view of any failure to report correctly a complete list 

of convictions'. 

{9] However, in the light of Mr Gale's evidence on this occasion we are 

prepared to give him the benefit of the doubt." 

[24] In a similar way, unlike in Ferguson v McCullough, CD Rowson and Johns, the 

Authority does not consider that the failure of the appellant to disclose her full 

conviction history was the result of dishonesty or an attempt to evade the 

requirements of the application on her part. Accordingly, the Authority considers that 
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she should be afforded the benefit of the doubt as regards the non-disclosure. This is 

particularly in light of her evidence that she completed her application form in the 

presence of the Licensing Inspector with whom she discussed her criminal history. 

[25] Further the Authority acknowledges that there was no opposition by the Police 

who would be seized of the appellant's criminal history. 

[26] In the circumstances, the Authority is not willing to hold the non-disclosure 

against the appellant when considering her suitability to hold a manager's certificate. 

Natural Justice 

[27] In Re Erebus Royal Commission; Air New Zealand Limited & Iman [1983] NZLR 

662 at [671], the Privy Council articulated the rules of natural justice: 

"The first rule is the person making a finding in the exercise of such a 

jurisdiction must base his decision upon evidence that has some probative 

value in the sense described below. The second rule is that he must listen fairly 

to any relevant evidence conflicting with the finding and that any rational 

argument against the finding that a person represented at the enquiry whose 

interests ... may be adversely affected by it, may wish to place before him or 

would have so wished if he had been aware of the risk of the finding being 

made. 

The technical rules of evidence applicable to civil or criminal litigation form no 

part of the rules of natural justice. What is required ... is that the decision to 

make the finding must be based on some material that tends to logically support 

the existence of facts consistent with the finding and that the reasoning 

supportive of the finding, if it be disclosed, is not logically self-contradictory. 

It is axiomatic that the purpose of the rules of natural justice is to afford fairness 

to the party that may be adversely affected by a decision, that is, the applicant 

who sought the manager's certificate." 

[28] By way of correspondence between the Palmerston North DLC and the Ministry 

of Justice between 14 July 2016 and 1 September 2016 it is clear that the DLC 

sought to obtain details of the appellant's criminal record information "without the 

individual's written consenf' . While this is ambiguous as to its intent, and the 

Authority heard no evidence clarifying this intent, it is clear from the DLC's decision of 
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12 July 2016 that the DLC required further information about the appellant's 

convictions in order to verify the information provided by the applicant. 

[29] Upon discovering that there was a discrepancy this was not put before the 

appellant and the appellant was afforded no opportunity to speak to the discrepancy. 

The Authority is of the view that this matter should have been put to the appellant for 

an explanation before determining in September 2016 that the application was to be 

refused because of the applicant's suitability due to this lack of disclosure. Although 

not stated, the implication appears to be that the applicant was unsuitable due to 

some dishonesty on her part, without testing that. 

[30] That said, the DLC's final position in respect to the application may not have 

differed given the appellant's conviction history, even if this opportunity had been 

provided to the appellant. 

Stand-down period 

[31] As expressed in Deejay Enterprises Limited LLA531-532/97 some two decades 

ago but still relevant today: 

"The 'guiding hand' or 'hands-on operator' of any company, or the potential 

holder of a General Manager's Certificate, now receive greater scrutiny from 

both the Police and other reporting agencies. Character and reputation are 

closely examined. The law and human desires of patrons frequently tug in 

different directions. The Police cannot be everywhere. Little but a licensee's or 

manager's character and suitability may stand between upholding the law and 

turning a blind eye. Self imposed standards in accordance with the law must be 

set by licensees and by holders of General Managers' Certificates who control 

and manage licensed premises." 

[32] While a high standard of integrity is expected of manager's, as recognised in 

D T Hayford v Christchurch District Licensing Agency (High Court, Christchurch AP 

201/92, 3 December 1993), people change. There it was said in respect of a 

licensee's suitability [at page 1 O]: 

" ... A finding should not be infinite. Insofar as the appellant has, ... , said that he 

has recognised that a change of his ways is needed and claims to have 

achieved this, it may well be that he should be given another chance. That will 
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be for the Tribunal having the authority of deciding whether or not a new licence 

is to be granted. I would not want it said that because this Court has said he is 

unsuitable to carry on a licence that he should permanently be regarded in this 

situation." 

[33) While Hayford was not an application for a manager's certificate, the courts 

have recognised that a person should not be considered unsuitable for a manager's 

certificate or licence, as the case may be, for an indefinite period of time. That is why 

in Re Osborne LLA 2388/95 (13/10/1995) this Authority said in respect of a 

manager's certificate, there should be an appropriate stand-down period: 

"The same approach, in our view, should apply to Managers' Certificates. 

Without fettering ourselves in this or other applications, it may be helpful if we 
indicate that we commonly look for a five year period free of any serious 
conviction or any conviction relating to or involving the abuse of alcohol, or 
arising in the course of an applicant's duty on licensed premises. 

We regard Mr Osborne's convictions on 25 October 1991 as fitting squarely 
within this categorisation. 

Less serious convictions are also weighed. By way of example is an isolated 
excess breath/blood alcohol conviction, or a single driving offence disclosing 
no pattern of offending. Nevertheless all convictions must be weighed as 
required by s.121(1)(b). In these and similar cases we frequently indicate that 
a minimum of two years from the date of conviction may result in subsequent 
favourable consideration - providing suitable reports from both the Police and 
a Licensing Inspector are received. In all situations we usually regard time as 
running from the date of conviction, rather than the date of offending. 

[34) Osborne dealt with an application for a general manager's certificate which was 

not renewed following a public hearing some 2 years earlier. 

[35) In Re Pompey LLA PH623/04 (6 September 2004 ), it was made clear that the 

stand-down period should run from the date of offending rather than the date of 

conviction as stated in Osborne. 

[36) Osborne has been endorsed by this Authority since the enactment of the 2012 

Act in Re Judd [2014) NZARLA 94 where we said [at 6): 

In terms of the Authority's decision G L Osborne NZLLA 2388195, two years 
should elapse since the date of the offence before an application for a General 
Manager's Certificate will be entertained. 

17
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[37] And , in Re NZ LNQ Ltd [2014] NZARLA 94, this Authority said [at 4]: 

The decision in G L Osborne NZLLA 2388195 and subsequent authorities 
indicate that an applicant for a General Manager's Certificate is unlikely to be 
granted such a certificate until at least two years have elapsed conviction-free 
after a drink-drive conviction. Where there are two drink-drive convictions, the 
period is usually extended to five years. 

[38] It is also recognised that there may be exceptional circumstances pertaining to 

an application. As stated in Police v Manson [2015] NZARLA 590: 

[19) While each case must be considered on its own merits, it is interesting to 
note that the facts of the Osborne case itself bear some similarity to the 
current case. Mr Osborne had convictions for theft by failing to account and 
theft as a servant. He was then convicted of driving with an excess breath 
alcohol level and incurred a subsequent conviction for careless driving. The 
Authority found that the dishonesty convictions fell squarely within the five 
year categorisation. Whether a five year stand down period was imposed in 
respect of that or the lesser two year stand down for the breath alcohol 
conviction, the result was the same. The application for a manager's certificate 
was refused even though he had a number of supporting references from 
prominent citizens and longstanding experience in the industry. 

[20) The purpose, of what is commonly referred to as a "stand down period': is 
in order for the applicant to be able to establish an incident free period, 
thereby ensuring that standards are upheld. The ultimate aim being that of 
achieving the object of the Act. 

[21) In Warren Richard Stewart [2005) NZLLA PH 881 the Authority set out its 
reasoning as follows: 

[23) "In Mr Stewart's case, the only issue is the convictions. We heard 
enough about him to acknowledge that he satisfies all other criteria 
including his character and reputation. Notwithstanding the comments 
of William Young Jin Schroeder's case referred to in paragraph [17), 
we have continued to point out that any conviction involving liquor 
abuse is likely to place a General Manager's Certificate at risk. We 
believe that by setting this standard we are sending a message to all 
holders and future applicants. We are reluctant to allow too many 
exceptions to this basic philosophy. 

[24] We are to a large extent influenced by the provisions of s.4 of the 
Act, which assume considerable dominance in all our decision making, 
and which are set out below. As can be seen, Parliament has 
specifically required us to exercise our jurisdiction in a manner most 
likely to promote the reduction of liquor abuse .... 

[25) "We believe that raising the bar for the holders of General 
Manager's Certificates, and keeping it at a certain height, has the 
potential to bring about a reduction in the abuse of liquor nation-wide. If 
certain otherwise meritorious applicants suffer in the process, that may 
not be too high a price to pay in order to achieve this long-term goal". 
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[22] In our view this applies equally, if not more so, to the 2012 Act. In terms of 
the purpose of the Act as set out in s.3(2), the characteristics of the new 
system are that it is reasonable and its administration helps to achieve the 
object of the Act. That object has been strengthened when compared to the 
previous legislation and now requires the minimisation of harm as opposed to 
its reduction. It is set out in section 4(1) as follows: 

[a] The sale, supply and consumption of alcohol should be undertaken 
safely and responsibly; and 

[b] The harm caused by the excessive or inappropriate consumption of 
alcohol should be minimised. 

[23] The role that managers of licensed premises play in ensuring that the 
object of the Act is met, should not be underestimated. The licensing regime 
has been further strengthened by the addition of the "three strikes" principle 
where managers who incur three negative holdings within three years are 
subject to an automatic cancellation of their certificates. In our view the bar 
has been set even higher. 

[24] At paragraph [16] of its decision the DLC said: "We note that the arbitrary 
stand-down period in Osborne is merely a guideline, not a rule and as such, 
we are not obliged to follow the principle." 

[25] While we agree with the DLC that the Osborne decision is a guideline, 
rather than a rule, it is one that in our view should not be departed from lightly 
and only where justified by the circumstances. However, the Authority has in 
the past reduced the stand down period required to take into account 
exceptional circumstances. It would be an extremely rare case where 
convictions such as these have been incurred and no stand down period at all 
was required. 

[26] We also agree with the Police submission that it is desirable for there to 
be consistency in the decision making of the various DLCs, particularly those 
in the same region, on matters such as this, where there are guidelines 
available. 

[39) As stated in Osborne, and endorsed in Re Judd, a two year period should 

elapse since the date of the applicant's last offence before an application for a 

manager's certificate will be entertained. In the present appeal, the appellant's last 

conviction date was 21 April 2015 in respect of offending which the appellant advises 

occurred in December 2014 (this was not apparent from the Criminal Convictions 

report provided to the Authority). 

[40) The appellant has annual convictions from April 2007 through to April 2015. 

The appellant's last conviction for an alcohol related offence was in June 2011. 

Offences since then are what can be characterised as "dishonesty offences" for 

which the applicant was sentenced to community detention and reparation/restitution. 
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In August 2014, however, the appellant was convicted for "Procure/Possess 

Methamphetamine/Amphetamine". This is of concern. As stated by this Authority in 

Re Tua [2008] NZLLA 375, there is a connection between the sale of alcohol and 

drugs. In that decision the Authority said: 

"Both items are of course drugs, although one is legal and one is not. We have 

a policy that attempts to ensure that people who have an involvement with the 

drug sub-culture, do not enter the hospitality industry in a managerial leadership 

role." 

[41] Nevertheless, the Authority recognises that this conviction is now some two and 

a half years old and did not involve the appellant selling or dealing in drugs. 

[42] The two-year stand-down period is a guide or a norm such that the DLC could 

have issued a manager's certificate in September 2016, given that 26 months had 

elapsed since the date of the last offence. 

[43] It is not unreasonable, however, that a stand-down period of closer to three 

years was stipulated in light of the appellant's conviction history. 

[44] While the appellant was released from prison in mid-2014 she subsequently 

continued to offend. The appellant has said that she is determined to, and has, 

turned her life around. The Authority hopes that is the case. Weighing in the 

appellants' favour too are the fact that the application is not opposed by the Inspector 

or the Police. 

[45] Having considered the application and the circumstances around it, however, 

the Authority is of the view that a stand-down period until September 2017, as 

imposed by the DLC, is appropriate. 

[46] The Authority is mindful that the appellant has said that she may lose her 

employment if she is not successful in her appeal. Unfortunately that is not a matter 

on which the Authority can place much weight, our focus necessarily being on 

whether the applicant has established a sufficient period of time, incident free, to 

satisfy us that she will uphold the standards required by the object of the Act. A 

further period of stand-down until September 2017, it is hoped, will provide the DLC, 

the necessary confidence it, and the Authority, require. 
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13 

Conclusion 

[47] The appeal is dismissed. 

[48] Pursuant to s 158 of the Act the decision of the DLC is confirmed. 

DATED at WELLINGTON this 

JS Mitchell 
Secretary 

Ashleigh Marie Dawson.docQeh) 

14th day of February 2017 
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Background to the appeal 

[I] On 27 June 2012, the Liquor Licensing Authority (LLA) issued a decision in 

which it granted an application by the first respondent (CBL) for an on-licence under 

the Sale of Liquor Act 1989 (the Act) in respect of an adult entertainment venue in 

central Wellington known as "Calendar Girls". 1 Its decision was to have immediate 

effect. 

[2] On the basis of serious concerns about the suitability of the applicant, the 

Police had opposed the grant of the licence. The second respondent (CGML), a 

member of the Chow Group of companies, also opposed the application. Its 

objection acknowledged that it was a competitor of CBL, but sought to pursue 

grounds of objection unrelated to the adverse effects of competition from CBL on its 

own operation. The third respondent (Mr Hilton) also lodged an objection to the 

application. The LLA treated that objection as having no status because it had been 

received out of time. 

[3] Despite the matters raised in opposition to the application, it was granted by 

the LLA without convening a hearing. The Police then appealed the LLA's decision. 

The appeal is brought under s I 39 of the Act which confines such appeals to 

questions of law. The Police have raised a series of questions of law as to the 

manner in which the LLA dealt with the application and its grounds for granting it. 

CGML presented argument in support of the appeal. Mr Hilton took no part in the 

appeal. 

[4] CBL had lodged its application with the District Licensing Authority (DLA) 

on 30 March 2012. The application described a Ms Le Prou as the sole director and 

shareholder of the applicant company. In accordance with the statutory requirements 

for the grant of a licence, the application confirmed that there was no reason to 

believe that the applicant was not a suitable entity to hold a liquor licence. It made 

no reference to Ms Le Prou's husband, Mr James Samson. 

Re Casino Bar (No 3) Ltd [2012] NZLLA 723. 
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[5] The statutory process under the Act provides for any person who has a greater 

interest in the application than the public generally to object to the grant of an on

licence.2 Objection may only be made in relation to matters relevant to the criteria 

for on-licences. 3 

[6] To the extent it is relevant to this appeal , the criteria 111 s 13 provide as 

follows: 

13 Criteria for on-licences 

(I) In considering any application for an on-licence, the Licensing 
Authority or District Licensing Agency, as the case may be, must 
have regard to the following matters: 

(a) The suitability of the applicant: 

(g) Any matters dealt with in any report made under section 11 
of this Act. 

(2) The Licensing Authority or District Licensing Agency, as the case 
may be, must not take into account any prejudicial effect that the 
grant of the licence may have on the business conducted pursuant to 
any other licence. 

[7] The Act also provides for all applications to be served on the Police and 

provides, in s 11 (3), as follows: 

11 Reports 

(3) The Police and the Medical Officer of Health must each inquire into 
and, if they have any matters in opposition, file with the District 
Licensing Agency a report on the application within 15 working 
days after receiving the application. 

[8] In this case, the application was served on the Wellington Police liquor 

licensing section. The Police lodged a first report with the DLA on 30 April 2012, 

outlining the Police's opposition to the application. That report stated that the 

Wellington Police had made inquiries into the applicant and had serious concerns as 

to its suitability. The report also stated that if the applicant was determined to 

Sale of Liquor Act 1989, s 10(1 ). 
Sale of Liquor Act 1989, s I 0(3). 
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proceed with the application, the Police asked that it be determined by the LLA at a 

public hearing. Subsequently on 9 May 2012, the Police lodged a second report, 

which stated, inter alia: 

Police are satisfied through our inquiries to date that Le Prou's husband, 
Mr James Samson, has been significantly involved in the operation of the 
"Calendar Girls" business; 

Samson is viewed by Police as a highly unsuitable individual to be involved 
in any licensed premise. He has been convicted of serious drug and firearm 
related offences and his last two convictions resulted in lengthy terms of 
imprisonment. 

[9] That second report attached a copy of Mr Samson's criminal record and 

repeated the request that a public hearing be convened if the application was to 

proceed. 

[JO] In a third report dated 23 May 2012, the Police raised additional matters on 

the concern at Mr Samson's potential connection with the business. The report 

questioned whether Ms Le Prou had complied with undertakings she had given in the 

course of applications for off-licences for her "Calendar Girls" businesses in other 

centres. Such applications had been made in Christchurch in 20 I 0 and in Auckland 

in2011. 

[ 11] The third report advised that, on the basis of inquiries the Police had 

undertaken, the Police view was that Mr Samson had played an integral part in the 

establishment and management of the Calendar Girls business in Wellington up until 

that time. The report cited a media report dated 1 December 2011 which had quoted 

Mr Samson as "the businessman involved in opening Wellington 's newest strip club" 

and "the spokesman for the Calendar Girls club". That media report stated that a 

claim had been made in Court that Mr Samson was behind a "sex industry turf war 

in which two Christchurch massage parlours were firebombed" . 

[12] In addition, the third Police report cited Facebook pages in which Mr Samson 

listed his contact information via the "Calendar Girls" website, described himself as 

working at Calendar Girls and being pretty busy building Wellington 's first five star 

gentlemen 's club. Those Facebook references listed Mr Samson as marketing and 

events manager of Calendar Girls, both in Auckland and in Christchurch. 
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[13] The report also referred to references in Mr Samson 's Facebook pages to 

other Wellington adult entertainment venues in respect of which it appears 

Mr Samson had stated "it has passed my attention one is made form [sic] very dry 

sticks? T'll huff and I' ll puff ... " . According to the Police, this was a cause for 

concern to the operators of those businesses who were entitled to treat it as a threat, 

particularly in light of the suggestions of Mr Samson 's connection with firebombing 

of similar businesses in Christchurch. 

[ 14] The report cited further evidence of Mr Samson 's on-going involvement with 

the Calendar Girls businesses in Wellington and Auckland, including claims 

attributed to Mr Samson that he was making important business decisions for the 

business. 

[15] Separately from the Police's own inquiries, the third report cited from a 

report prepared by a senior gambling inspector from the Department of Internal 

Affairs dating from October 2011. That report raised concerns about links between a 

company that Mr Samson had an interest in and the Calendar Girls business in 

Auckland , and that Mr Samson was a signatory for the Auckland Calendar Girls 

business bank account, including having conducted significant transactions in 

relation to that account. 

[16] Mr Samson 's participation in the business had apparently been discovered by 

the Department of Internal Affairs after Ms Le Prou had provided an affidavit in 

April 2011 in respect of the Auckland Calendar Girls business, in which she 

undertook that her husband would not be involved in running the business, and that 

he would only work for a wage and carry out duties required of a paid employee. Jn 

the months after that undertaking, it appeared that Mr Samson had become a 

signatory for the bank account operating the Auckland Calendar Girls business, and 

during June 2011 Mr Samson had cashed cheques drawn on that account for some 

$23 ,000 and written cheques to other entities for nearly $100,000. 

[ 17] CGML lodged an objection to the application pursuant to s 10 of the Act 

within the time provided for doing so. CGML's objection raised the same concern 

that the applicant was not a suitable person by virtue of Mr Samson 's connection 
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with the business . A concern about his possible involvement in the firebombing of 

Christchurch massage parlours as part of a sex industry "turf war" was referred to in 

terms that raised questions about the legality of competitive conduct and the safety 

of personnel in the industry. 

[ 18] For its part, CGML cited other aspects of Mr Samson 's Facebook page which 

contained what it described as "volatile commentary" about existing businesses. The 

objection stated that Mr Samson had been banned from attending the objector 's 

business, Mermaids, because management discerned that "his sole purpose for so 

doing was to make belittling and disparaging remarks against Mermaids ' 

management to Mermaids ' staff in an effort to discourage them in their current 

employment and to recruit them for the Calendar Girls business". 

[ 19] The CGML objection acknowledged its association with the Mermaids 

business, which was a competitor of Calendar Girls, and on that ground 

acknowledged that the objection may be deemed to be a "trade objection" unrelated 

to the criteria in s 13(1) of the Act which would be excluded from the LLA's 

consideration under s 13(2). Having made that acknowledgement, the objection 

explicitly went on and addressed the primary consideration under s 13 of the 

suitability of the applicant. 

[20] On 8 June 2012, the LLA issued a minute of Judge J D Hole. It is sufficiently 

relevant to the issues on the appeal to warrant setting it out in full: 

[I] On 30 March 2012 the applicant applied to the Wellington District 
Licensing Agency for an on-licence in respect of premises at 13 Dixon Street 
Wellington to be known as "Calendar Girls" . Neither of the two objections 
filed comply with s.13 of the Act. The Police opposed the application as the 
husband of the applicant's sole director has extensive convictions and, 
despite unde1iakings, has been involved in the running of the business and 
two associated businesses and has been influential in how they have 
operated. The Police have requested that the issue of suitability be 
determined at a public hearing. 

[2] On I June 2012 the applicant and Police met. As a result, the 
applicant agreed to supply the Police with financial records. The Police 
consider this will take about two weeks. The Police think they will need at 
least another four weeks to consider the financial records. This seems 
excessive. 
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[3] An analysis of the Police 's letter dated 23 May 1012 [sic] reveals 
that the Police claim that the applicant's husband has been involved in the 
setting up of the businesses and their marketing. When determining the 
applicant's suitability, the principal issue is if the applicant is suitable given 
the statutory object of reducing liquor abuse. The setting up of the 
businesses and their marketing would seem to have little to do with this 
object. Rather, it is how the businesses operate or will operate once they are 
open for business that is the issue. 

[4] The undertakings given on behalf of the applicant are capable of 
more than one interpretation . They do not address the principal issue. 

[5] The Police opposition to this application pursuant to s.11 of the Act 
does not have the status of a public objection filed under s. l 0 of the Act. If 
the outstanding issue can be resolved to the satisfaction of the Authority, or 
ifthe Authority thinks the opposition is specious, then the application can be 
granted on the papers. It may be that if the applicant is prepared to 
undertake that the applicant's director's husband will not: 

[a] Play any role in the business when it is open for the sale and supply 
of liquor; and 

[b] Enter the licensed premises when they are open for the sale and 
supply ofliquor, 

that the Police's opposition to the application will be satisfied and the 
application can be dealt with on the papers. 

[6] Unless the Police and applicant advise the Authority within 10 days 
of the date of this Minute that the issues between them have been resolved, 
the Authority will set the application down for a public hearing. 

[21] On 13 June 2012, the Christchurch solicitors for CBL and Ms Le Prou wrote 

to the LLA specifying: 

... we can state clearly that in tenns of the minute, our client undertakes that 
her husband (who is not a director) will not play a role in the sale of liquor 
nor enter the premises when open for the sale and supply of liquor. 

The letter was not copied to either the Police or CGML. 

[22] The following day, solicitors for CBL wrote separately to the Police 

indicating that Ms Le Prou was prepared to give an undertaking as to the exclusion 

of her husband on the terms indicated in the minute. On 19 June 2012, the Police 

advised both the LLA and solicitors for CBL by email that the Police were unwilling 

to accept another unde11aking from Ms Le Prou on behalf of the applicant, that after 

discussions with solicitors for CBL the applicant and the Police appeared to have 

reached the point where they " agreed to disagree", and the Police renewed the 
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request for a hearing on the basis that that was the only appropriate forum in which 

to determine the applicant 's suitability. That email also foreshadowed additional 

evidence in support of the concerns the Police had identified. 

[23] Solicitors for CBL wrote again to the LLA on 22 June 20 I 2, addressing the 

concerns that had been foreshadowed on behalf of the Police, confirming the 

preparedness of Ms Le Prou to provide the undertaking that had been contemplated 

in the minute, and submitting that the opposition to the application was "specious 

and unconvincing". In support of that proposition, the letter pointed to the fact that, 

despite Police opposition, the applicant 's existing operations had been granted 

extended trading hours in Auckland and a grant of renewal of its licence in 

Christchurch. The letter labelled the Police stance as "heavy handed" and submitted 

that the fact that Ms Le Prou was an existing licensee meant that she was indeed a 

suitable applicant. 

[24] Again, that communication was not copied to either the Police or CGML. 

Without further dialogue of any sort, the decision now under appeal was issued on 

27 June 20 I 2. The decision acknowledged and rejected Mr Hilton 's objection as 

being out of time. It treated CGML's objection as not having any status by virtue of 

the objector being a competitor. It rationalised that the Police report in opposition 

did not have the status of a public objection so that the LLA was not required to 

convene a hearing. 

[25] As to the relevance of the involvement of Mr Samson to the LLA's 

assessment of the applicant's suitability, the decision acknowledged Ms Le Prou's 

undertaking that Mr Samson would not play any role in the business when it was 

open for the sale or supply of liquor and would not enter the premises when it was 

open for the sale or supply of liquor. Although the LLA appears to have relied on the 

representation by solicitors for CBL of the scope of undertaking available, a 

licensing consultant working for CBL had, on 8 May 20 I 2, emailed to the LLA a 

scanned copy of a statutory declaration completed that day by Ms Le Prou. That 

provided a more limited undertaking that Mr Samson would not be involved in the 

running of the business or have any influence over anyone involved in the business, 

and that he would only work for a wage in the business and carry out duties required 
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of a paid employee. Given that the application was for opening hours between 7am 

and 3am, the scope of the work he might do without being in a position to influence 

anyone involved in the business would appear to raise legitimate questions about his 

complete exclusion from the running of the business. 

[26] The LLA decision reasoned that if the undertaking as described by the 

applicant's solicitors was complied with, then the Police concerns would "become 

unmeritorious" . Further, that if the undertaking was not complied with, then the 

LLA anticipated that the Police would bring an application under s 132 of the Act for 

cancellation of the licence. Given the conditionality of that reasoning, it did not 

amount to a finding that the opposition was specious and unconvincing, nor was that 

point made elsewhere in the decision. 

[27] The thorough submissions on the appeal on behalf of the Police listed eight 

questions of law as arising from the LLA's process, and the terms of its decision. 

The submissions for CGML supplemented some of these, and were generally 

supportive of the criticisms outlined on behalf of the Police. The matters argued can 

adequately be analysed under the following headings. 

First alleged error of law: incorrectly narrow assessment of "suitability" 

[28] The Police characterised the LLA as focusing solely on the manner of future 

operations of the applicant's business when deterinining "suitability" as required by 

s 13(1 )(a) of the Act. The argument for the Police treated it as having that narrow 

focus because the decision did not consider the way the business has been set up and 

its marketing as relevant to the statutory objective of reducing liquor abuse. The 

decision had continued:4 

Rather, it is how the licensee operates or will operate the business once the 
premises are open for the sale and supply of liquor that is the issue. 
(emphasis added) 

[29] ln opposing this ground, Mr Bendall argued for CBL that a criticism focusing 

on the literal reference to "the issue" misrepresents the essence of the analysis that 

Re Casino Bar (No 3) Ltd [20 12] NZLLA 723 at 2. 
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had been undertaken. Instead, the decision arguably revealed an appropriate focus 

on the manner in which the business would be operated as the appropriate context in 

which to assess the suitability of the applicant. 

[30] I respectfully agree with Holland J's practical observations to the effect that 

"suitability" is commonly used and is well understood so that it is unhelpful to draw 

on the way it may have been applied in different factual circumstances. 5 Suitability 

is a relatively broad concept and, in the context of an assessment of an application 

under s 13 of the Act, it relates to the suitability of the applicant to be granted the 

privilege of an on-licence to dispense liquor. The decision-maker would run the risk 

of excluding matters that are relevant to the suitability of an applicant if the analysis 

of that criterion focused solely on the applicant 's proposals as to how the business is 

to operate. Although the weight to be given to individual components of the 

assessment of suitability will vary in each case, the decision-maker errs if it excludes 

indicators of an applicant's suitability or unsuitability that are not reflected in the 

applicant's proposal as to how the business will operate. 

[31] In this case, a significant aspect of any assessment of suitability of the 

applicant involved the applicant distancing itself from an unsuitable person 

(Mr Samson) whose involvement in running the licensed operation was implicitly 

treated as adversely affecting the applicant's ability to make out its suitability to be 

granted a licence. In that context, it would be unrealistic to ignore the extent to 

which such a presumptively unsuitable individual had been involved in setting up 

and marketing the business, when assessing the credibility of a claim on behalf of the 

applicant that he would be excluded from the operation of its licensed business. 

[32] In its decision, the LLA rejected the Police concern at the involvement of 

Mr Samson, by relying on what it took to be the unde11aking provided by 

Ms Le Prou that he would be entirely excluded from the applicant's business 

operations. Having done so, the LLA considered it could be satisfied as to the 

applicant 's suitability, essentially because Ms Le Prou was associated with other 

licences that had been granted for some time, and that nothing adverse had been 

raised in respect of her, in her own personal capacity. 

Re Sheard [ 1996) I NZLR 751 at 755. 
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[33] The LLA supported its reliance on the undertaking with its expectation that if 

the undertaking was not complied with the Police would immediately bring an 

application for cancellation of the licence under s 132 of the Act. 

[34] In criticising this approach as unduly narrow, submissions for the Police cited 

a checklist of matters likely to be relevant to an assessment of suitability from the 

text Dormer & Sheriff Sale of Liquor.6 The list is as follows: 

(a) previous convictions, especially those involving liquor or those 

raising questions as to honesty or propensity for violence; 

(b) character, reputation; 

( c) matters raised in reports filed under s 11; 

( d) previous unlawful operation of premises; 

(e) any of the above in relation to a person other than the applicant who is 

involved in the application (as a director, manager, etc) or is intended 

to be employed by the applicant; 

(f) breach of an undertaking; and 

(g) misleading information m an application and/or misleading public 

notice. 

[35] Not all of the criteria from Donner & Sheriff will be relevant in every 

application where objection is raised to the suitability of an applicant. However, it is 

an appropriate starting point for the range of matters that the LLA would need to 

traverse in assessing whether the onus on an applicant to establish suitability, where 

it is challenged, has been discharged. These matters are significantly wider than the 

applicant's proposal as to how the business will operate. 

A Dormer & A G Sheriff Sale of Liquor (Brookers, Wellington , 20 I 0) at [SL I 0.03] and 
[SLJ 3.03]. 
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[36] The requisite approach to suitability will inevitably be context-specific. 

Here, the Police had conveyed a range of grounds for their concerns about the 

prospect of involvement of Mr Samson, and the unreliability of undertakings by 

Ms Le Prou that he would not be involved. There were credible grounds for 

questioning the efficacy of an undertaking previously given by Ms Le Prou, and the 

LLA implicitly recognised that involvement in the business by Mr Samson, in breach 

of such an undertaking, would be a ground for the Police to move for cancellation of 

the licence. Given those live issues, the manner in which the LLA shut down the 

inquiry and deprived itself of a sufficiently infonned basis for a decision as to 

whether the applicant had discharged the onus, reflects an unsustainably narrow 

approach to the assessment of "suitability" and constituted an error of law. 

[37] An aspect of the Police challenge to the LLA's approach to considering 

"suitability" was to criticise the LLA for having wrongly relieved the applicant of the 

onus of establishing suitability once it had been put in issue. The effect of the LLA 

reasoning was that if the Police were justified in their concerns that Mr Samson's 

involvement was of a type that reflected adversely on the applicant's suitability, then 

evidence of his involvement would become available, affording the Police grounds 

to move for the cancellation of the I icence. 7 Leaving the prospect of unsuitability on 

account of Mr Samson's potential involvement to be decided by subsequent events is 

inconsistent with the applicant having discharged the onus on it to make out its 

suitability to hold the licence. Instead, the applicant should show suitability upon its 

application, before the events play out which might ultimately disprove suitability. 

[38] I agree that the decision is on terms that does not recognise any onus, but am 

not persuaded that this specific criticism of the reasoning adds to the error of law that 

is made out of the decision being premised on an unsustainably narrow approach to 

the assessment of "suitability". 

[39] A further discrete but related criticism advanced on behalf of the Police was 

that the LLA erred in relying on the absence of applications by the Police in different 

licensing districts to revoke the other licences that have been granted to businesses 

Section l 32(3)(b) provides that such an application may be made on the ground that the conduct 
of a licensee shows that he or she is not a suitable person to hold the licence. 

33



associated with Ms Le Prou, as a matter in support of the suitability of the applicant 

in the present case. Mr Smith 's argument on this point was that (particularly in the 

absence of a hearing) it was an error of law for the LLA to assume that the Police in 

all parts of the country would have the same level of interest in, and detailed 

information about, Mr Samson 's association with those licensed businesses. There 

might be a variety of explanations for the absence of such applications in relation to 

the licences granted in Auckland and Christchurch, and arguably the absence of such 

initiatives could not be relied on by the LLA in satisfying itself of the suitability of 

the applicant, at least when the matter was untested in the evidentiary sense. 

[ 40] I am not satisfied that, as a matter of law, the LLA should not have regard to 

the status of other licences that the present applicant is associated with. In the course 

of a contested hearing at which the suitability of the applicant was in issue, it might 

well be appropriate for the applicant to support its arguments as to suitability by 

reference to the history of unchallenged operations of licensed premises managed by 

associated entities in other centres. In that context, it would be open to those 

opposing the application to test the relevance of, and circumstances in which there 

had been no opposition to the licence being granted, or applications to revoke other 

licences. 

[ 41] Again, this criticism is more appropriately seen as an aspect of the unduly 

narrow approach to the issue of suitability of the applicant, and the LLA's decision to 

determine that without a hearing. It cannot be a discrete error of Jaw for the LLA to 

have regard to the applicant's experience with associated licensed businesses, 

provided that consideration arises in the appropriate context. 

Second alleged error of law: failure to acknowledge status of Police reports 

[42] The Police challenged the lawfulness of the grounds on which the LLA 

relegated its opposition as not having sufficient standing to require the LLA to 

conduct a hearing. The decision to deal with the application on the papers followed 

from the perception that Police reports did not have the status of a public objection in 

tenns of s 10 and that the LLA was consequently not required to convene a hearing 

to determine the matter. 
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[43] The Police argued that the reports filed under s 1 I of the Act should have 

been treated as objections for the purposes of triggering the requirement under 

s I 06(2) of the Act for a hearing to be held. Alternatively, if the Police reports did 

not have that status, then the LLA was nonetheless obliged to tum its mind to 

whether the matters raised in those reports required it to conduct a hearing, when no 

such evaluation was undertaken. 

[44] Submissions for the Police cited a I 995 appeal before the LLA from a 

decision of a DLA dealing with an application for a special licence. 8 That decision 

considered whether Police reports in relation to the application ought to have given 

them the status of an objector for the purposes of s I 06(2) so as to trigger the 

requirement for a public hearing. The LLA in that case reflected on the practical 

position that the Police had purported to object and observed obiter that if the 

decision had been made without a public hearing, the LLA would have been inclined 

to reverse it because the requirement for a public hearing would not have been 

properly interpreted. Since then, as was acknowledged by Mr Smith, there is a 

pattern of the LLA treating reports from the Police under s I I as not having status of 

objections under s I 0.9 

[45] The scope of the responsibilities on the Police and the Medical Officer of 

Health under s I I of the Act derive from their mandatory obligation to inquire into 

the circumstances of every application. In terms of s I I (3), the obligation to file a 

report within I 5 working days after receiving the application applies " if they have 

any matters in opposition" . That appears to contemplate a range of levels of unease: 

the relevant concern for the Police might be addressed, for instance by reducing the 

hours sought in the application, or by altering some other aspect of it falling short of 

a total objection to the application. 

[46] There are reasons why Parliament would intend not to vest the Police with 

the ability to force the LLA to hold a hearing in all circumstances in which a report 

raising matters in opposition could not be dismissed by the LLA as "vexatious or 

Dance Unlimited LLA2827/95, 4 December 1995. 
For example, C & G Driessen, LLA914-915/05, 20 December 2005 and The Limousine Bus Lid 
[20 11] NZLLA 249. 
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based on grounds outside the scope of the Act" .10 f n the balancing of interests 

involved in the licensing of the retail liquor industry, it may well have been 

considered that the scales would tip too far in favour of Police opposition if the 

Police could automatically force a hearing in relation to an application that they 

opposed. 

[ 4 7] One indication consistent with Parliament treating objections under s 10 of 

the Act differently from reports in opposition filed pursuant to s 11 of the Act is the 

different way those two forms of opposition are recognised in s 147(1) of the Act. 

Section 14 7(1) defers the effect of a decision to grant a licence, where there has been 

either form of opposition, until the time allowed for filing an appeal from the 

decision has expired. If Parliament intended a report submitted on behalf of the 

Police under s 11 to have status as an objection, then the separate recognition of such 

reports recommending that an application be refused would be unnecessary. 

[ 48] l am therefore not persuaded that, as a matter of law, the filing of a report on 

behalf of the Police that raises "matters in opposition" necessarily gives the Police 

report status as "an objection" so as to trigger the obligation to convene a public 

hearing under s 106(2) of the Act. 

[ 49] However, in appropriate cases the LLA can convene a hearing in the absence 

of objections. Therefore, the LLA should not ignore the existence of grounds for 

opposition advanced in a Police report, in deciding whether it can deal adequately 

with an application without convening a public hearing under s 106(1) of the Act. 

Particularly when read in light of the nature of the obligation under s 106(2) where 

an objection has been filed , the existence of notified grounds of opposition on behalf 

of the Police will generally be a factor that the LLA ought to consider under 

s 106( I), before deciding whether to determine an application on the papers, or to 

convene a public hearing. 

[50] Had the LLA recognised the scope of factors it ought properly to have 

considered in assessing the issue of suitability, I am not satisfied that it could 

JO The grounds on which the LLA can refuse to convene a hearing where an objection is filed , 
contained ins 106(2)(b) of the Act. 
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reasonably have dismissed the need for a public hearing before reaching a lawful 

decision on the issue of suitability. 

[ 51] In opposing the argument of an e1Tor of law in this aspect of the decision, 

Mr Bendall argued for CBL that the LLA had turned its mind to whether it should 

hold a public meeting in the terms of its 8 June 2012 minute. Certainly, that minute 

canvassed the alternatives but the subsequent history of the application does not bear 

out what was then contemplated. It foreshadowed a public hearing unless the Police 

and the applicant resolved the issues within I 0 days of the issue of the minute. That 

certainly did not happen, and the Police thereafter repeated their opposition in terms 

contemplating that a hearing should be convened. The LLA's decision was 

subsequently made in reliance on a unilateral communication from the applicant (not 

copied to the Police) and without affording the Police an opportunity to comment on 

the strength of the case supporting its request that a public hearing occur. 

[52) It is not clear whether the LLA was aware that the applicant's 22 June 2012 

letter reiterating its position on an undertaking had not been sent to the Police. If it 

was, then it would be a further e1Tor on the LLA's part to issue a decision in reliance 

on that indication, without affording the Police an opportunity to comment. 

[53) Overall, the sequence of events does not constitute an adequate consideration 

by the LLA of the need to convene a public hearing. 

[ 54] I agree with Mr Smith's submission that in assessing the criteria in s 13 for 

granting an on-licence, the LLA is required to establish enough factual conclusions 

to give meaningful consideration to the relevant matters. He cited the observation of 

Fisher 1: 11 

... the Authority had a wide scope as to the means by which it would arrive 
at the factual conclusions but it could not abdicate the exercise altogether. 

[55) Here, there is not a complete abdication of factual analysis but rather an 

unrealistically confined one following from the e1Tor of law in defining the issue of 

suitability too narrowly. 

II Waitakere Licensing Trust v 3M! Choices Ltd HC Auckland APl 09-PLO 1, 10 July 2002. 
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[ 56] Jn the context of this case, although the LLA was, as a matter of law, entitled 

to exclude the Police reports in opposition to the application from the opposing 

communications that had the status of objections, that did not leave the LLA with an 

unfettered discretion to determine the application without convening a public 

hearing. I am satisfied that in the circumstances of this application, and the point 

that had been reached once the Police conveyed to the LLA their failure to agree 

issues with the applicant after the issue of the 8 June 2012 minute, the appropriate 

course was to convene a public hearing. The LLA erred as a matter of law under 

s 106(1) in deciding that it would determine the application without convening a 

hearing. 

Third alleged error of law: LLA wrongly rejected CGML objection 

[57] It was argued for the Police that as a matter of law the LLA was wrong to 

exclude the objection filed on behalf of CGML in its entirety, solely because there 

was an acknowledgement in the objection that it was brought on behalf of a 

competitor. The standing to bring an objection under s 10(1) requires the objector to 

have a greater interest in the application than the public generally. Objections may 

only be made in relation to the criteria for granting licences in s 13(1) of the Act. 12 

Those provisions do not exclude persons whose interest is greater than that of the 

public generally by virtue of being a competitor, but under s 13(2), in considering 

applications, the DLA or LLA: 

... must not take into account any prejudicial effect that the grant of the 
licence may have on the business conducted pursuant to any other licence. 

That precludes a competitor objecting on the grounds that a grant of the licence 

would impact adversely on the objector's licensed business. lt does not disqualify a 

competitor from objecting, but merely excludes grounds of objection that amount to 

a complaint of adverse impact on the objector's licensed business. 

[58] In this case, I accept Mr Smith 's criticism that the LLA wrongly treated the 

whole of CGML's objection as reflecting concerns at a prejudicial effect on the 

licensed businesses with which it was associated. That approach failed to have 

12 Sale of Liquor Act 1989, s I 0(3 ). 
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regard to the grounds actually raised on behalf of CGML which focused on the 

unsuitability of the applicant given Mr Samson's connection with it. 

[59] To the extent that CGML's objection raised a concern at the prospect of 

Mr Samson being prepared to resort to unlawful means to deter competition for 

CBL's proposed venture, that could hardly be fear of a prejudicial effect of 

competition on CGML's associated businesses as excluded by s 13(2). If this 

concern raised on behalf of CGML is characterised as one that, if the CBL business 

is established, it would give Mr Samson a motive to attempt to disable the 

competitors by arson or other unlawful initiatives, then it would be open to the LLA 

to see that as a fonn of objection to the suitability of the applicant, rather than 

concern for the prejudicial effect of the legitimate aspects of CBL's operation on 

CGML's businesses. 

[60] A part of Mr Bendall's answer to this criticism was that CGML did not have 

status as an objector because it could not assert any greater interest in the application 

than the public generally. The consequence of acceptance of this argument is that 

CGML would also not have status to appear as a respondent in the appeal. CBL had 

pursued an application for the strike out of both CGML and Mr Hilton, on the basis 

that they could only be respondents if they were valid objectors in the first place. 13 

[61] CGML is not the licensee of either of the two Wellington premises that CB L's 

venture would compete with. The alter egos controlling all of them, the Chow 

brothers, represent the common link. Organisationally, it appears that CGML 

undertakes overall management and initiatives such as pursuit of the objection 111 

these proceedings, in the interest of the group of companies overall. 

[62] In effect, Mr Bendall argued that the absence of a direct economic interest in 

the competing businesses meant that CGML could not make out any interest greater 

than the public generally. He cited a decision in the resource management context 

13 Section 141 . 
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dealing with the requirements for status as an objector, in terms that the interest must 

be one of some advantage or disadvantage and which is "not remote". 14 

[63] In responding to the strike out application, Mr Sheriff argued that the group 

structure for the Chow Group meant that CGML did have a sufficient interest. He 

also cited decisions considering the adequacy of status in the resource management 

context for the proposition that the Court should be reluctant to deny standing 

entirely on this ground. Further, he argued that it should not do so in this case where 

the issue had not been raised at any point until after written submissions in relation 

to the appeal had been filed on behalf of CGML. 

[64] Had the LLA not peremptorily excluded CGML, and the applicant had raised 

the issue of standing, then it seems likely that the inter-connection between various 

companies in the Chow Group could have been the subject of evidence which could 

establish that CGML did indeed have an interest greater than members of the public 

generally. It is, with respect to Mr Bendall 's argument, raised here very late in the 

piece. It is not an argument with substantive merit when the establishment of an 

interest greater than the public generally is an evaluative consideration, and the 

objector had got to the point in the appeal where it was committed to its submissions 

in support of the appeal, before this ground of objection to its participation was 

raised . 

[65] The lack of merit in CBL's technical objection to standing is highlighted by 

its reliance on the argument that it was appropriate for the LLA to have regard to the 

other licensed entities of which Ms Le Prou is the alter ego, in support of the 

suitability of the applicant in the present case. Ms Le Prou runs these other licensed 

premises through companies which are different to the applicant in the present case. 

It seems that Ms Le Prou 's status as the alter ego of those entities is comparable to 

the Chow brothers ' position in respect of the second respondent and other licensed 

premises that compete with the applicant. (There appears to be another layer of 

intennediary companies and different shareholdings in the Chow Group structure, 

14 Meadow Three ltd van Brandenberg [2008) 14 ELRNZ 275 at [32) (adopting Purification 
Technologies ltd v Taupo District Council [1995) NZRMA 197). 
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but ultimate control lies with them.) The applicant is therefore distanced in a similar 

way from the companies operating those other licensed premises on which it relies 

for its "suitability" argument, as CGML is from competing businesses that have the 

more direct interest in this application. 

[66] The essence is that any illegitimate initiatives procured by Mr Samson to 

harm the Chow Group businesses for whom CGML was concerned would be 

sufficiently connected to CGML's interests to give it an interest in the present 

context greater than the public generally. I am therefore satisfied that CGML did 

have standing to object to the application . 

[67] I am also satisfied that the LLA erred in rejecting the CGML objection in 

total , merely on the basis that it was advanced on behalf of a competitor. The LLA 

would be entitled to cynically test the extent to which matters raised as purportedly 

relevant to the s 13 criteria were in fact a front for seeking to limit legitimate 

competition. In some cases, after appropriate analysis, the LLA may indeed be able 

to treat all grounds of objection by a competitor as no more than a pretext for an 

attempt to prevent legitimate competition. However, in the present case such 

considerations go to the weight to be given to relevant objections, not the initial 

status of the objection itself. It follows that the Police have also made out as a 

distinct error of law the LLA's wrongful rejection of CGML as a valid objector to the 

application. 

[68] For CGML, Mr Sheriff supported his criticism of the LLA's rejection of 

CGML's objection by claiming it had a right to a hearing by virtue of other, much 

broader provisions including the Magna Carta, Observance of Due Process of Law 

Act I 368 and s 27 of the New Zealand Bill of Rights Act 1990. The last of these 

sources of rights may have some contextual relevance in assessing the nature of 

expectations for those interested in processes such as applications for licences under 

the Act. However, none of them can be of direct assistance in determining when the 

LLA is either obliged as a matter of statutory process to conduct a hearing or, 

alternatively, the range of matters that the LLA ought to have regard to when 

exercising its discretion as to whether or not a hearing is appropriate, when it is not 

mandatory. 
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[69] No argument was advanced that Mr Hilton indeed had status to object. He 

should not have been joined as a party to the appeal. 

Consequential error: immediate issue of the licence 

(70] On the basis of its analysis that there had been no valid objection, the LLA 

decision directed that "the licence may issue immediately" . It was argued on the 

appeal that that aspect of the decision breached s 147 in two respects . Section 

147(1) provides: 

147 Effect of appeal against decision by Licensing Authority to grant 
licence or manager's certificate 

(I) No decision of the Licensing Authority to grant an application for a 
licence or a manager's certificate shall have any effect until the time 
allowed for filing an appeal has expired if, in respect of the 
application,-

(a) An objection was duly filed and was not withdrawn; or 

(b) A report was submitted by the Police or an inspector or a 
member of the fire service or a Medical Officer of Health 
recommending that the application be refused . 

[71] Mr Smith argued for the Police thats 147 applied both under subs (l)(a) and 

(b) in that a valid objection had duly been filed and was not withdrawn, and that the 

Police report recommended that the application be refused. In those circumstances, 

the LLA did not have jurisdiction to give effect to its decision until the period for 

filing an appeal had expired. 

[72] In opposing this argument, Mr Bendall argued that the LLA had been correct 

in rejecting CGML's objection because it focused solely on the prejudicial effects on 

it as a competitor, and that the Police reports did not in literal terms "recommend that 

the application be refused" . 

[73] As to the first of these points, l have held that CGML's objection was a valid 

one. It follows that recognising its correct status brings s 14 7 into operation. 

[74] As to the second of these points, whilst it may have been preferable for the 

Police reports to say in explicit terms that they recommended the application be 
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refused, no objective reading of the various reports in opposition to the application 

submitted on behalf of the Police could have left one with the impression that the 

Pol ice recommended anything other than that the application be refused. In some 

cases, it may be necessary for the Police to clarify the level of opposition by 

stipulating that they recommend the application be refused, but, on the facts in this 

case, the strenuous terms of their opposition and maintenance of it, notwithstanding 

dialogue with the applicant and urging by the LLA to resolve concerns, could not be 

treated as anything other than a view that the application should be refused. 

[75] For CBL to now submit that the Police reports did not recommend that the 

application be refused is inconsistent with CBL's own spirited responses to those 

reports, which included characterising the Police opposition as "specious and 

unconvincing" . 

[76] In those circumstances, s 14 7(1) did operate to defer the LLA decision to 

grant the licence until the time allowed for filing an appeal had expired. This is not a 

case to which the complementary provisions of s 14 7 A, addressing the position 

where s 14 7 itself does not apply, left the LLA with a discretion to give immediate 

effect to its decision. 

[77] Mr Bendall submitted that if I got to this point, it would be appropriate to 

permit the business to continue operating, subject to the obligation to promptly 

reapply for a licence. He argued that the business had been operating successfully 

from shortly after the time the licence issued, and that a cancellation of the licence 

would cause serious harm to the licence-holder and the large number of employees 

of the business . I do not consider that any such discretion as I may have ought to be 

exercised in that way in the present case. The communications on behalf of CBL 

urged the LLA to confine its consideration of the contentious issue of suitability 

more narrowly than a reasonable approach to that important criterion requires. Its 

representatives dealt with the LLA on a unilateral basis when they must have been 

aware of the keen interest of the Police to have concerns at unsuitability aired at a 

hearing. 
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Outcome 

[78] Accordingly, the appeal is granted. The decision of the LLA of 27 June 2012 

is quashed . The licence purported ly issued in terms of it is revoked. J am mindful 

that the consequence is, at the very least, the disruption of the business of the first 

respondent until an application for a licence can be determined lawful ly, but that is 

the consequence of the structure under the Act for lawful applications for licences. 

Costs 

[79] If necessary, I will receive memoranda as to costs. My provisional view is 

that the Police are entitled to costs on the appeal from the first respondent. I am 

un likely to be persuaded to grant costs in favour of the second respondent. 

Solicitors: 
Luke Cunningham & Clere, Wellington for appellant 
Lane Neave, Christchurch for first respondent 
Buddle Findlay, Well ington for second respondent 

Dobson J 
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Introduction 

[1] Birthcare Auckland Limited ("Bi1ihcare") operates a private maternity and 

post-natal care hospital in Parnell, Auckland. While some women are admitted to 

the hospital pre-partum in order to give birth at the premises the overwhelming 

proportion are admitted after they have given birth in a public hospital setting. Since 

2001 the premises have been licensed for the sale and supply of alcohol. In March 

2014 Bi1ihcare applied for a renewal of its licence on essentially the same terms and 

conditions. The application for renewal was not opposed by the Police or the 

licensing inspector. It was, however, opposed by the Medical Officer of Health ("the 

MOH"). 

[2] In support of the renewal of its licence Birthcare pointed out that the supply 

of alcohol was but a minor aspect of the wider services it provided, noting that only 

very modest quantities were sold to patients and their visitors· and emphasising the 

safeguards which operated to mitigate the risk of haim. 

[3] The only opposition came from the MOH. The MOH placed before the 

Auckland District Licensing Committee ("the Committee") expe11 evidence that the 

consumption of alcohol during pregnancy was injurious to the foetus and that 

alcohol consumption by breastfeeding mothers had negative effects on the new born 

baby. 

[4] The Committee concluded it was satisfied the level of control administered 

by Bi1ihcare ensured the supply and consumption of alcohol was unde1iaken safely 

and responsibly. Without categorical evidence that the provision of alcohol by 

Birthcare would lead to the harms refened to in the object of the Sale and Supply of 

Alcohol Act 2012 ("the Act") and in the absence of opposition from other quarters or 

any evidence that the premises were being operated in such a manner as to lead to 

alcohol harm the Committee dete1mined the licence should be renewed. 
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[5] The MOH appealed the Committee's decision to the Alcohol Regulatory and 

Licensing Authority ("the Authority"). The appeal was made on the basis that the 

Committee was wrong when it required categorical evidence that the provision of 

alcohol by Birthcare would lead to the harms refened to in the objects of the Act. 

However, the Authority dete1mined that the Committee's approach was conect and 

that the MOH had provided no evidence of such a link which, if it existed at all, was 

only of a tenuous nature. 

[6] The MOH now appeals to this Court on the grounds that the Authority erred 

in law in several material respects. 

Background 

[7] Birthcare is a privately operated primary maternity facility. It provides 

primary birthing and post-natal care to women, their babies and families. 1 The 

average length of stay is two days. Birthcare operates as a non-government 

organisation under contract to the Auckland District Health Board. It provides 

upgraded medical services and facilities which are not available within the public 

health sector. It is certified by the Ministry of Health for the provision of maternity 

facilities and services. It is accredited and is subject to regular auditing. In 2001, 

when it was established, it was the first maternity facility in New Zealand to attain 

accreditation as a "Baby Friendly Hospital". It is also regularly audited by ACC. 

[8] The enhanced services which Bilthcare provides include catering and liquor 

services. Patients as well as their visitors may order meals of a high standard from 

the menu. Part of that service includes the oppmtunity for what Birthcare refened to 

as "guests" to order wine with their meals. There is no alcohol trolley service and 

Birthcare discourages the consumption of alcohol by mothers who are breastfeeding. 

Fmthermore, highlighted in a box in the middle of the dinner menu2 is a health 

warning. A copy of such a menu with the health warning is reproduced below: 

2 

Figures provided by the MOH reveal Bilthcare provided services for approximately 400 
deliveries on behalf of the Auckland District Health Board. Additionally, 2,800 women 
transfened to Birthcare from Auckland Hospital for two days of post-natal care. It is not evident 
what year these statistics relate to. 
Alcohol is not offered at any time other than at the evening meal. 
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"Biithcare 

Menu A 
please tick (V) to indicate your choice 

Dinner 
Moroccan Beef Sir Fry with Vegetables 0 
(gf, df) 

OR 

Vegetarian Spring Rolls with 
Sweet and Sour Sauce (dt) 

Desserts (select one) 
Ice Cream with Fruit Salad (gf) 
Apple Crumble with Ice Cream 

Beverage 

D 

D 
D 

fu~ D 
Wine can be purchased at your request: 
Chardonnay $8.50 each 0 
Merlot $8.50 each 0 

"You should avoid drinking alcohol while you 're 
breastfeeding. This is particularly important dw·ing the 
first month, when breastfeeding is being established. " 

Cut Off Times for Meal Cancellations: 
Lunch 10:30 am Dinner 03:30 pm 

Supper and Hot Beverages will be 
served from the trolley 

Name: ................................. Date: 

Guest Nan1e: ........ . ..... . ...... .. .. ....... ... .......... ... ... . 

Meal received: ................ .... ........ . . ...... (signature) 

Room number: Bed No: ..... . .. " 

[9] Wine is offered only with the evening meal. It is offered in one small 185 ml 

bottle of wine; a choice of either red or white. The use of small bottles recognises, 

Birthcare says, the impo1iant health principle that over consumption of alcohol is not 

considered a healthy medical choice, paiiicularly for new mothers. 
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[ 1 O] Before the Committee, Bi1ihcare provided statistics on its recent wine sale 

volumes. In 2013 a total of 155 bottles were sold and up until September 2014, 87 

bottles were sold. To place this in context, in 2013 Birthcare provided pre- and post

natal services to 3,800 women. These sale figures do not assist in identifying what 

the sale volumes to these women were. Understandably, the sales figures pe1mit 

only a limited insight into the actual consumption levels. The figures do not assist in 

discriminating who actually consumed the wine sold; in other words what propo11ion 

of the sales related to consumption by patients, or their partners or their families. 

Futihermore, the figures do not disclose actual consumption levels, or who 

consumed what or how much (i.e. a full bottle or only pmi). 

[11] Birthcare has held an on-licence for the sale and supply of alcohol since 

2001. When it applied to the Committee for a renewal of its on-licence,3 as required, 

a copy of the application was sent to the Auckland Council's licensing inspector, the 

Police and the MOH.4 The licensing inspector is required to enquire into and file 

with the Committee a report on the application.5 In this case the licensing inspector 

observed there was no reason to believe that Bi1ihcare was not a suitable applicant to 

hold a licence and thus did not object to the renewal. 

[12] Under the Act the Police and the MOH must enquire into the application but 

are only required to file a repmi if they have matters in opposition.6 The Police 

advised the Committee they had no opposition. 

[13] The MOH advised it opposed the application.7 The MOH observed that the 

provision of maternity services for bhihing and post-natal care was not compatible 

with the provision of alcohol and recommended that the licence be granted with the 

discretionary condition that alcohol would not be made available to the maternity 

service's patients during pre-bi11h, during child bilih and when breastfeeding. 

Section 127(2) of the Act. 
Section 129 provides that the obligations of the Police, MOH and licensing inspector as set out 
ins 103 (which relates to their obligation to enquire into applications for licenses), also apply to 
applications for renewals. 
Section 103 (2) of the Act. 
Sections 103(2) and 129 of the Act. 
In its notice of opposition dated 3 July 2014 the MOH stated that it opposed the application 
because Birthcare did not provide a low alcohol option. On 24 July 2014 the MOH advised it 
maintained that ground of opposition but also widened its opposition to the grounds now relied 
on. 
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Alternatively, if alcohol was to remain available for paitners and visitors, the MOH 

submitted a low alcohol option should be included as a discretionary condition. 

[14] In suppmi of the renewal, Bi1thcare filed two statements in the form of 

letters. One, written by Liquor Concepts Limited, which described itself as agent for 

Birthcare, explained the way in which the wine was offered. It attached a copy of 

the menu including the health warning. The other letter was written by the General 

Manager of Birthcare. She described Birthcare's operation including the fact that 

food and wine services were provided to both patients and their visitors. Reference 

was also made to the availability of the low alcohol option should it be requested. 

The letter concluded by observing that Bi1thcare took its responsibilities for all 

compliance seriously but in offering alcohol wished to be able to provide an option 

for families to celebrate the bi1ih of babies and the beginning of parenthood. 

[15] In opposition the MOH filed her own brief of evidence and a brief by 

Dr Rosevear, a senior obstetric and gynaecological consultant. The contents of these 

statements are summarised below. 

[16] Dr Bamfather is the MOH for the Auckland region. She said that the 

business of a maternity care facility which is engaged in providing health 

professional services for child bilih and post-natal care is entirely inconsistent with 

the provision of alcohol. She said that best clinical practice dictates that pregnant 

and breastfeeding women do not consume alcohol and it thus follows no hospital, 

maternity centre or other institution providing such services for women should make 

alcohol available to them. She explained that alcohol is a teratogen, meaning that it 

can affect the development of the foetus. Alcohol passes freely through the placenta 

and reaches concentrations in the foetus which are as high as those in the mother. 

The foetus has no ability to regulate consumption and a very limited ability to 

metabolise alcohol compared to the mother. This can lead to levels of alcohol in the 

foetus which can cause lifelong disabilities and disadvantages. She listed the various 

complications and adverse consequences of alcohol consumption during pregnancy 

not only to the foetus but also, following bi1th, the child. On the question of the 

dangers of alcohol consumption in pregnancy she observed that no studies have 

definitively established a so-called "safe level". By reference to academic literature 
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she noted that there was extensive and reliable evidence that drinking excess 

amounts of alcohol during pregnancy can damage foetal development and thus the 

best clinical evidence suppmis the proposition that the consumption of alcohol by 

pregnant women cannot be unde1iaken in a mam1er which will not cause hmm to the 

foetus. 

[17] In relation to breastfeeding, she noted that alcohol can reduce a woman's 

supply of breast milk and that breast milk can contain higher concentrations of 

alcohol than in the mother's blood stream if moderate to high amounts of alcohol are 

consumed. At lower rates of consumption the alcohol in breast milk will be at levels 

comparable to those in the blood stream. The MOH observed that the best available 

evidence shows that alcohol in breastfeeding mothers is associated with various risks 

and negative consequences including the reduction of a mother's milk supply, the 

reduction of the amount of breast milk a baby consumes, sho1iening the duration of 

breastfeeding, disrupting a baby's sleeping patterns and impairing the development 

of motor skills. She observed that during the limited post-natal care phase provided 

by Birthcare, women are in the process of transitioning between delivery and 

returning home with their newborn. It is intended to be a time of recovery from 

child birth, a time for asce1iaining whether health complications may arise, a time for 

bonding and learning infant-caring skills and a time for establishing breastfeeding 

and breastfeeding patterns. She observed that in this context there was no place for 

alcohol which offers no therapeutic benefit and can also cause patiicular harm at this 

stage. Reference was made to the impact which alcohol can have on the formation 

of attachment, an important step in infant development. 

[18] Dr Rosevear has practised obstetrics and gynaecology for neai·ly 30 years. 

She is a Fellow of both the Royal College of Obstetricians and Gynaecologists and 

the Royal Australia and New Zealand College of Obstetricians and Gynaecologists. 

In her brief she emphasised it is well settled that the consumption of alcohol during 

pregnancy poses severe, but completely avoidable, risks to the unborn baby and that 

alcohol intake in pregnancy is one of the leading preventable causes of biiih defects 

and neuro-developmental disorders including foetal alcohol spectrum disorder. 

i 
I 

·1 
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[19] On the issue of consumption of alcohol in breastfeeding women, Dr Rosevear 

listed the negative consequences as including reduced milk production, inhibiting the 

milk let down mechanism, disruption of sleep cycles for babies and decreased 

psycho-motor development where breastfeeding mothers have consumed as little as 

two standard drinks a day. She noted that the more alcohol consumed the longer it 

takes to clear from the mother's blood stream. 

[20] She pointed to the Ministry of Health guidelines on alcohol and breastfeeding 

which indicated that mothers should avoid drinking alcohol while breastfeeding, 

particularly in the first month when breastfeeding is being established. The 

guidelines also state that if it is not possible to abstain altogether the limit should be 

one to two standard drinks occasionally. The guidelines conclude with the direction, 

"Do not binge drink". 

[21] Dr Rosevear observed that the average length of stay at Bi1thcare is two days. 

She noted that the majority of delivered women using Birthcare would not have been 

drinking alcohol during pregnancy and that most women also continue to abstain 

during the post-paitum period. She said that to serve alcohol would risk breaking 

that habit because of its easy availability. There was a danger of creating an implicit 

assumption that if alcohol is offered in a maternity hospital it must be safe. 

[22] In conclusion, Dr Rosevear observed that in the immediate post-pmium 

period there is no therapeutic benefit for a mother to take alcohol. She noted it was 

not recommended to feed for two to four hours after a single drink and that while 

moderate drinking (i.e. one to two glasses) may be perceived as not hmmful, there is 

no evidence it is not. The impact of even a small amount of alcohol in the immediate 

post-partum period may not be trivial. 

Decision of the Authority 

[23] The Authority examined the Committee's decision and, in pmticular, the 

Committee's conclusion that while the adverse effects of alcohol consumption by 

pregnant mothers on unborn infants was indisputable, the evidence of harm caused 

by alcohol consumption by a nursing mother on her baby was "more equivocal". 

The Authority noted that on the MOH's evidence, the Committee was entitled to 
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reach this conclusion. It observed that the basic principles expressed by the MOH's 

witnesses were not in dispute. What was in dispute was how the Committee treated 

the evidence. 

[24] The Authority concluded that the Committee was c01Tect when it observed 

that without categorical evidence that the provision of alcohol would lead to the 

harms outlined in the objects of the Act, Birthcare's application for renewal should 

have been granted. The Authority determined that the Committee was conect when 

it found there needed to be a link between the manner in which the premises have 

operated their licence and the MOH's evidence of alcohol-related harm. The MOH 

failed to adduce evidence of such a link and thus the Committee was correct in 

recognising that if such a link existed at all it was only tenuous. The appeal was 

dismissed. 

Grounds of appeal 

[25] The MOH advances five grounds of appeal, namely that the Authority: 

(a) ened by failing to identify conectly the nature of the harm that was 

relevant to the application for renewal of the licence; 

(b) ened by upholding the Committee's conclusion that the evidence 

presented by the MOH of alcohol-related harm was equivocal when 

the evidence of relevant harm was not equivocal and was 

uncontroverted; 

(c) ened by concluding that the research-based evidence presented by the 

MOH failed to provide the necessary causal nexus between alcohol

related harm in the manner in which the licence had been and would 

be operated; 

(d) as a result, the Authority failed to have regard to a mandatory 

consideration, namely information from the designated public health 

official, the MOH, concerning harm caused by excessive or 

inappropriate consumption of alcohol; and 
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( e) failed to have regard to a fmiher mandatory consideration, the 

statutory criteria in s 105(1 )(g) of the Act and the primary services 

provided by the applicant, namely maternity healthcare services. 

[26] The MOH submits that these eiTOrs have given rise to the following questions 

of law on the appeal : 

(a) Did the Authority en by having regard to evidence of alcohol-related 

harm during breastfeeding generally rather than focusing on the 

evidence of alcohol-related harm in the first few days of breastfeeding 

and during pregnancy (the relevant period for Biiihcare patients)? 

(b) Did the Authority en in not having regard to what it recognised was 

unequivocal evidence of harm to unborn infants in its decision 

whether to renew the licence and, if so, on what conditions? 

(c) Did the Authority en in upholding the Authority's conclusion that the 

evidence of relevant harm to breastfeed new born was equivocal on 

the appellant's evidence? 

(d) Did the Authority en in rejecting the uncontroverted research-based 

evidence presented by the appellant, relating to the effects of alcohol 

on new born breastfed infants, as providing an insufficient causal 

nexus between alcohol-related harm and the way in which the licence 

had been or would be operated? 

( e) Did the Authority err in failing to have regard to the fact that 

Bi1ihcare's primary business was the provision of maternity 

healthcare services, being services not generally associated with the 

provision of alcohol? 

55



(27] Thus the MOH asks for the Authority's decision to be reversed or modified 

by: 

(a) refusing to grant the application for a renewal of the licence in respect 

of Birthcare's premises; or 

(b) granting the application for renewal subject to the condition that 

alcohol is not sold or supplied to maternity service's patients during 

pre-birth, delivery or post-delivery unless the patient's baby is fully 

formula fed. 

Approach to appeal 

[28] This is an appeal on a question of law. A number of authorities have 

discussed the approach which applies to such appeals. 8 Generally on such an appeal 

the Court is not invited to make a decision afresh, but only to address the paiiicular 

points on appeal. In this regard, the approach bears a strong resemblance to the error 

principle. 

[29] There is a long line of authority which predates Austin, Nichols & Co Ltd v 

Stichting Lodestar9 showing that superior Courts have long been reluctant to 

interfere with the decisions of the Licensing Control Commission (the Authority's 

predecessor under the 1962 legislation) and the Liquor Licensing Authority (its 

predecessor under the Sale of Liquor Act 1989 ("the 1989 Act")). 10 

[30] More recently that approach has found approval. In My Noodle Limited v 

Queenstown Lakes District Counci/ 11 French J observed: 

9 

10 

11 

"The Liquor Licensing Authority is a specialist body and the High Court 
should pay proper deference to that fact. The High Comt should have clear 
and convincing reasons for reversing a conclusion reached by a specialist 
tribunal within its province of special expertise." 

These are set out in Berry v Blackb11!1 Liq11or Hasting Ltd [2014] NZHC 314 at (19]. 
A11stin, Nichols & Co Ltd v Stichting Lodestar (2007] NZSC 103, (2008] 2 NZLR 141 at (16]. 
A R Cabarets Limited v Hml'kes Bay Development Co Limited (1985) 5 NZAR 477; Gordon v 
Auckland District Licensing Agency HC Auckland, HC 29/97, 7 July 1997; Lopdell v Adiophile 
Bar and Cafe Company Limited HC Auckland, AP8 I /0 I, 18 Februai)' 2002 at [26]. 
My Noodle Limited v Queenstown Lakes District Co11ncil (2008] NZAR 481 (HC) at 487 . 
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[31] In Triveni Puri Limited v The Commissioner of Police 12 K6s J summarised 

the position in the following way: 

"It has been observed by the Courts that there is limited scope for appeal 
from the Authority. The Act puts responsibility for enforcement decisions 
largely in the hands of the Authority, reflecting Parliament's view of its 
central impo1tance to the licensing system. This Court is neve1theless bound 
to reach its own independent conclusion. It may give such weight as it 
thinks fit to the opinion of the Authority, but must not regard itself as bound 
by the Authority's opinions, merely because it is a specialist tribunal. 
However, the Authority is an experienced body, well able to assess evidence 
and has the advantage of actually seeing and hearing the witnesses in 
question and listening to the cross-examination." 

[32] Thus, by way of summary, while the scope on appeal may be limited and the 

Court is bound to reach its own independent conclusion, I am entitled to take into 

account the Authority's view in recognition of its specialised role in the area of 

liquor licensing. However, the conclusions which I reach are to be my own. 

The Sale and Supply of Alcohol Act 2012 

Introduction 

[33] The Act was passed following the Law Commission's report, "Alcohol in Our 

Lives: Curbing the Harm". 13 The Law Commission noted that the new legislation 

should "strengthen public health participation in the licensing framework". 14 

[34] The policy objectives of the Alcohol Reform Bill 2010 were recorded in the 

rep01t back from the Justice and Electoral Committee as including: 15 

12 

13 

14 

15 

(a) to reduce the harm caused by alcohol use including crime, disorder, 

public nuisance, and the negative public health outcomes; and 

(b) support the safe and responsible sale, supply and consumption of 

alcohol; and 

Triveni Puri Limited v Commissioner of Police [2012] NZC 2913, [2013] NZAR 88 at [19] . 
Law Commission "Alcohol in Our Lives: Curbing the Harm" (NZLC RI 14, 2010). 
At 10.40. 
Alcohol Reform Bill 20 I 0 (236-2) (select committee repo11) at 1-2. 
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(c) reducing the hann caused by alcohol use including negative public 

health outcomes and suppo1ting the safe and responsible sale, supply 

and consumption of alcohol. 

Purpose and objects 

[35) The purpose and objects of the Act are set out in ss 3 and 4. 

[36) As to purpose, s 3 provides: 

"( 1) The purpose of Parts 1 to 3 and the schedules of this Act is, for the 
benefit of the community as a whole,-

(a) to put in place a new system of control over the sale and 
supply of alcohol, with the characteristics stated in 
subsection (2); and 

(b) to reform more generally the law relating to the sale, supply, 
and consumption of alcohol so that its effect and 
administration help to achieve the object of this Act. 

(2) The characteristics of the new system are that-

(a) it is reasonable; and 

(b) its administration helps to achieve the object of this Act." 

[37] As to the object, s 4 states: 

"( 1) The object of this Act is that-

(a) the sale, supply, and consumption of alcohol should be 
unde1taken safely and responsibly; and 

(b) the harm caused by the excessive or inappropriate 
consumption of alcohol should be minimised. 

(2) For the purposes of subsection (I), the hmm caused by the excessive 
or inappropriate consumption of alcohol includes-

(a) any crime, damage, death, disease, disorderly behaviour, 
illness, or injmy, directly or indirectly caused, or directly or 
indirectly contributed to, by the excessive or inappropriate 
consumption of alcohol; and 

(b) any harm to society generally or the community, directly or 
indirectly caused, or directly or indirectly contributed to, by 
any crime, damage, death, disease, disorderly behaviour, 
illness, or injury of a kind described in paragraph (a)." 
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[38] The object reflects a shift of emphasis from the 1989 Act. Whereas the 

purpose of the 1989 Act was: 

"to establish a reasonable system of control over the sale and supply of 
liquor to the public with the aim of contributing to the reduction of liquor 
abuse, so far as that can be achieved by legislative means" 

[39] The new Act places emphasis on the minimisation of harm caused by the 

excessive or inappropriate consumption of alcohol. 

Licence and renewal applications 

[ 40] As was the case under the 1989 Act, a licence is required for the sale of 

alcohol. 16 Where the alcohol is to be sold and consumed at the place from which a 

business is carried out, as in the present, an on-licence is required. 

[ 41] The role of MOHs under the Act is not defined. Under the 1989 Act any 

applications for on-licences and club licences were required to be notified to the 

MOH. However, under the new statutory regime the MOH is required . to review 

applications for off-licences as well. The mechanism by which applications for 

licences and renewals are made has already been discussed. 

[ 42] The Committee or Authority, with the leave of the chairperson of the 

Authority, decides any application for a licence. 17 

[43] The Act does not articulate a specific test for the Committee or Authority to 

apply when deciding whether to grant a licence but instead sets out a series of 

criteria which must be taken into account in this exercise. These are contained in 

s 105 of the Act which provides as follows : 

16 

17 

"105 Criteria for issue of licences 

( 1) In deciding whether to issue a licence, the licensing 
authority or the licensing committee concerned must have 
regard to the following matters: 

(a) the object of this Act: 

Apart from the specific exemptions set out in ss 8 to 12 of the Act. 
Sections I 04 and 13 0 of the Act. 
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(b) the suitability of the applicant: 

(c) any relevant local alcohol policy: 

(d) the days on which and the hours during which the 
applicant proposes to sell alcohol: 

(e) the design and layout of any proposed premises: 

(f) whether the applicant is engaged in, or proposes on 
the premises to engage in, the sale of goods other 
than alcohol, low-alcohol refreshments, non
alcoholic refreshments, and food, and if so, which 
goods: 

(g) whether the applicant is engaged in, or proposes on 
the premises to engage in, the provision of services 
other than those directly related to the sale of 
alcohol, low-alcohol refreshments, non-alcoholic 
refreshments, and food, and if so, which services: 

(h) whether (in its opinion) the amenity and good order 
of the locality would be likely to be reduced, to more 
than a min or extent, by the effects of the issue of the 
licence: 

(i) whether (in its opinion) the amenity and good order 
of the locality are already so badly affected by the 
effects of the issue of existing licences that-

(i) they would be unlikely to be reduced fmther 
(or would be likely to be reduced fmther to 
only a minor extent) by the effects of the 
issue of the licence; but 

(ii) it is neve1theless desirable not to issue any 
fmther licences: ... 

U) whether the applicant has appropriate systems, staff, 
and training to comply with the law: 

(k) any matters dealt with in any repo1t from the Police, 
an inspector, or a Medical Officer of Health made 
under section 103 . 

" 

[ 44] Where the application is for a renewal, rather than the issue of a new licence 

(as is the case here), s 131 provides that all of the s 105(1) criteria remain relevant 
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except for the criterion relating to amenity and good order. 18 The Committee and/or 

Authority must also consider: 

"(1) In deciding whether to renew a licence, the licensing authority or the 
licensing committee concerned must have regard to the following 
matters: 

" 

( c) any matters dealt with in any repo1i from the Police, an 
inspector, or a Medical Officer of Health made by vhtue of 
section 129: 

(d) the manner in which the applicant has sold (or, as the case 
may be, sold and supplied), displayed, adve1tised, or 
promoted alcohol. 

[45] The criteria engaged in the present appeal are the object of the Act19
, the 

other services that the respondent engages in20 and the matters dealt with in the 

report by the MOH. The MOH, as noted earlier, proposed that the renewal be 

granted subject to a condition that alcohol was not made available to patients during 

pre-birth, child birth and when breastfeeding. 

Causation: the nexus betvveen the risk of harm and manner in which the licence is 
operated 

[ 46] The terms "nexus" or "causal nexus" appear in a number of decisions of the 

Authority under the 1989 Act. These were discussed by Heath J in Otara

Papatoetoe Local Board v Joban Enterprises Limited,21 a decision made under the 

1989 Act. 

18 

19 

20 

21 

Section I 05(1 )(h) and (i)) of the Act are replaced by a reduced amenity and good order provision 
(s 13 l(l)(b)). 
Section l05(l)(a) oftheAct. 
Section I 05( I )(g) of the Act. 
Otara-Papatoetoe Local Board v Johan Enterprises Ltd [2012) NZHC 1406, [2012) NZAR 717. 
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[47] His Honour discussed the approach to be taken when the Authority is 

considering the question of whether or not to grant an off-licence. His Honour 

said:22 

" ... In my view, the Authority is required to undertake an evaluative exercise 
which brings to bear both the factors set out in s 3 5 ( 1) ... : 

(b) The rep01ts presented by the Police and the inspector. Such rep011 
should be directed to both the s 35(1) criteria and the extent to which 
the grant of an application might offend against the object of the Act; 
and 

(c) Public objections that are directed to s 35(1) criteria. 

Having considered all of that information, the Authority must stand back and 
determine whether the application should be granted (whether on conditions 
or not) or refused. This step requires the Authority to fonn a view on 
whether there is any evidence to suggest that granting the application will, 
contrary to s 4( 1 ), increase the risk of alcohol abuse. While a causal nexus is 
required between such evidence and the relevant risk, it is unnecessruy to 
qualify the nature of the link by reference to such words as 'powe1ful' or 
'direct'." 

(citations omitted) 

[ 48] Section 131 makes it plain that the renewal of a licence is not automatic and 

is to be approached in much the same manner as the grant of an initial licence.23 

[ 49] Section 131 also requires a reflective analysis which recognises that the best 

evidence of suitability for the renewal of a licence will likely be the manner in which 

the applicant has operated its licence in the past and, more particularly, the way in 

which it has sold, supplied, displayed, adve1tised or promoted alcohol. 24 

[50] There is no reason in principle why the "causal nexus" approach adopted 

under the 1989 Act and approved in decisions of this Comt, should not continue to 

be relevant and applicable under the new Act. Indeed, it was not suggested in 

argument that a different legal test should be adopted. Under both Acts the relevant 

enquiry is the same; the Authority is required to have regard to the s 105 criteria (or 

in the case of a renewal the s 105 criteria as modified by s 131) and then step back 

and consider whether there is any evidence to suggest that granting the application 

22 

23 

24 

At [31]. 
See Linwood Food Bar Limited v Davison Joy [2014) NZHC 2980. 
Section 131 ( d) of the Act. 
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will be contrary to the object of the Act contained in s 4(1), namely that the sale, 

supply and consumption of alcohol should be unde1iakcn safely and responsibly and 

the harm caused by the excessive or inappropriate consumption of alcohol should be 

minimised. 

Is there an onus on the applicant? 

[51] Where the object of the Act may not be met by the granting of a renewal the 

question arises as to whether there is an onus on the applicant to satisfy the Authority 

that in undertaking the required evaluative exercise there is no sufficient evidence to 

suppo1i any causal nexus between the risk of harm and the manner in which the 

licence has been operated. 

[52) Heath J, in Re Venus NZ Limitecf5 examined whether the applicant in that 

case bore an onus to satisfy the Authority that in granting an off-licence there would 

be no likely reduction to the amenity and good order of the locality if the off-licence 

were granted.26 Although dealing with different provisions in the Act which require 

the Authority to form an opinion on the effect the licence may have on the amenity 

and good order of the locality, his Honour described the Authority's role as 

essentially an inquisitorial one where notions of onus of proof may not be helpful or 

appropriate. 

[53] His Honour stated: 27 

25 

26 

27 

28 

"[59] .. . s 105(1) of the 2012 Act contemplates the same type of 
evaluative exercise as is undertaken under s 106(1 ). The factors listed in s 
105(1) are taken into account by the Authority in determining whether the 
application succeeds. 

[60] There is an underlying assumption (which I take from the way in 
which criteria are expressed) that the Authority will exercise an inquisitorial 
role in determining the appropriateness of the grant of a paiticular licence 
having regard to all relevant factors. Although the 2012 Act does not 
express the powers of the Authority in that way, the breadth of its functions28 

(which go beyond judicial detenninations) suggests that the application of 
rules involving onus of proof may not be appropriate. For example, powers 

Re VenusNZLimited[2015]NZHC 1377. 
Sections I 05(1 )(h) and l 06(1) of the Act. 
At [59) and [60]. 
The functions and powers of the Authority are set out in ss 170 to 176 of the Act. 
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of investigation are explicitly confeJTed by s 174, albeit ones that are 
delegated to one of its members or some other qualified person." 

The questions of law 

[54] On this appeal the MOH is confined to questions of law. This is because 

where an application has first been decided by the Committee and that decision has 

been appealed to the Authority, any subsequent appeal is limited to questions of 

law.29 

[55] The MOH poses five questions which it claims are questions oflaw in respect 

of which the Authority erred. I propose to deal with each question in turn. However, 

as Mrs Sussock accepts, there is a substantial overlap between the questions; each 

relates to the degree of harm likely to result from the renewal of the licence. 

[56] Questions (a), (c) and (d) each relate to alleged errors in the receiving and 

treatment of evidence. Although the questions focus on different enors, they all 

relate to the same evidence and the claimed fallibility of the common consequent 

conclusion, namely that the evidence of harm from consumption of alcohol during 

breastfeeding was equivocal. 

[57] Questions (b) and (e) focus on whether the Authority failed to have proper 

regard to relevant factors namely: 

(a) as to (b), the evidence of hann from the consumption of alcohol 

during pregnancy; 

(b) as to (e), the other services provided by Bi1ihcare, being maternity 

services, and whether it is consistent with the object of the Act for a 

person who provides those services to sell and supply alcohol. 

[58] The MOH submits that if I determine the Authority ened in respect of any of 

these questions it will then be necessary to reconsider the application and for the 

Court to reach its own conclusion on its merits. This is because Mrs Sussock 

29 Section 162 of the Act. 
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submits this Cowt only has the power to confirm, modify or reverse the decision of 

the Authority.30 She submits there is no power to remit the matter back to the 

Authority for reconsideration. 

[59] The first four questions relate to two criteria, the object of the Act31 and the 

matters dealt with in the rep01t by the MOH.32 The final question relates to the 

"provision of other services" criterion33
. 

[60] Heath J recently discussed the conect approach to licence applications in Re 

Venus NZ Limited. Although dealing with an off-licence the principle is the same 

and the Judge's observations deserve repeating. He said:34 

"Although the 'object' of the 2012 Act is stated as one of the 11 criteria to be 
considered on an application for an off-licence, it is difficult to see how the 
remaining factors can be weighed other than against the object of the new 
legislation. It seems to be that the test may be atticulated as follows: 

Is the Authority satisfied, having regard to all the relevant factors set out in s 
105(1 )(b )-(k) of the 2012 Act, that the grant of an off-licence is consistent 
with the object of the Act?" 

[61] I agree with Mrs Sussock, for the MOH, that there is significant overlap 

therefore, in the consideration of these criteria. The "other services" criterion must 

be measured against the object of the Act and the matters dealt with in the MO H's 

report. 

[62] In submissions, the parties addressed the various questions in a different 

order than the notice of appeal. I intend to deal with the questions in the order in 

which they were argued rather than in cardinal order. 

30 

31 

32 

33 

34 

Section 161(7) of the Act. 
Section I OS( I )(a) of the Act. 
Section I 05(1 )(k) of the Act. 
Section I 05(1 )(g) of the Act. 
Re Venus NZ Ltd, above n 25, at [20]. 
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Question (a): Did the Authority err by having regard to evidence of alcohol-related 
harm during breastfeeding generally rather than focusing on the evidence of 
alcohol-related harm in the first few days of breastfeeding and during pregnancy 
(the relevant period for Birthcare patients)? 

[63] This is a claim that the Authority failed to identify the relevant harm. 

Mrs Sussock submits that the object of the Act includes the minimisation of the harm 

caused by the excessive or inappropriate consumption of alcohol. She places 

emphasis on the consumption being inappropriate. She submits that when weighing 

this criterion, the Authority is required to focus on the harm which is relevant to the 

application in question. She submits that if the licence is renewed the relevant 

consumers will be maternity services patients. These patients will either be about to 

have, or will have been delivered of a baby very recently with the length of stay at 

Birthcare being on average two days. She thus submits that the harm to be 

considered is the harm which would occur if a person in those circumstances 

consumed alcohol. She submits the evidence is clear that the consuming of alcohol 

during pregnancy can harm an unborn infant. This was accepted by both the 

Committee and the Authority. 

[64] Specifically Mrs Sussock refened to the harm a newborn would be exposed 

to by reference to the unchallenged evidence of Dr Rosevear. She thus submits that 

both the Committee and the Authority erred in failing to identify the relevant harm 

which could occur as a result of the supply of alcohol by Birthcare. As a 

consequence, she submits, the Authority asked itself the wrong question because it 

asked whether consumption of alcohol during the entire period of breastfeeding was 

likely to cause harm rather than the correct and more specific inquiry which is 

whether harm would be caused within the first few days. She submits that had the 

Authority focused on the relevant period of harm there could be no question of 

finding a link evidence between the way in which the licensee operated the licence 

and the alcohol-related harm. 

[65] Mr Dormer, as counsel appointed to assist the Court, submits there was 

minimal evidence as to the way Bi1ihcare operates the licence, let alone anything 

adverse. He submits that even if the Authority had been more explicit and refened 

to the potential for harm caused by breastfeeding mothers consuming alcohol in 
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greater than minimal quantities in the first few days after delivery, that would not 

have related, in any way, "to the way in which the licensee operates the licence". He 

submits that it is not the nature of the harm which is relevant to this enquiry but 

rather the adequacy of the evidence as to the way in which the licence has been 

operated. On this basis he submits that the MOH has not shown the required nexus. 

[ 66] I am not satisfied the Authority did focus on the risk of harm to breastfeeding 

mothers generally to the detriment of considering the evidence of harm to neonates 

. during the first few days of breastfeeding. 

[67] The Authority expressly noted that: 

"the basic principles expressed by [the] witnesses for the appellant are not in 
dispute." 

[ 68] It is plain, reading both the judgment of the Authority and the Committee, 

that it stood back and examined the evidence as a whole in detennining whether the 

licence should be granted. While it is correct that neither decision makes express 

reference to the concerns of the MOH, particularly those associated with 

breastfeeding in the two day post-pmtum period, the Authority's reference to the 

basic principles advanced by the appellant's witnesses not being in dispute indicates 

the Authority did consider this evidence. 

[69] Indeed, as the Committee noted when describing Bi1ihcare's operation, about 

400 births occur at the facility every year and another 4,000 or so patients are 

transferred to the facility after giving bi1ih for "two (2) days of post-natal care". The 

observation that most patients stay for two days after giving bi1ih was followed by a 

reasonably detailed description of the evidence of the MOH and Dr Rosevear. It can 

be inferred that when referring to Birthcare's patients and the risk of harm the 

Authority was necessarily considering the position of babies and patients in the first 

day or two after birth. Dr Rosevear also made specific reference to maternal alcohol 

ingestion, breastfeeding and the effect on the neonate. The Committee noted 

Dr Rosevear 's comment that one would expect a policy in a bi1ihing institution 

which reflects the caveat that ingestion of alcohol in pregnancy is zero tolerant. By 
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inference this necessarily related to patients and babies in Biiihcare's care during 

immediate post-partum period. 

[70] It follows I am not satisfied that the Authority ened and the answer to this 

question must be, "No". 

Question (c): Did the Authority err in upholding the [Committee's) conclusion that 
the evidence of relevant harm to breastfed new barns was equivocal on the 
appellant's evidence? 

[71] Mrs Sussock submits that this question needs to be dealt with separately 

because it is conceptually different. She submits that the reason the Committee 

found the evidence of harm to breastfed babies was equivocal was because the 

Committee relied on a statement on a website and did not differentiate between 

breastfeeding in the first n:ionth and breastfeeding in later months. The website in · 

question made reference to a claim that moderate occasional alcohol consumption is 

not likely to pose a problem to the infant but heavy consumption is to be avoided. 

[72] The Authority was critical of the Committee for unde1iaking its own research 

when examining the weight to be attributed to the MOH's evidence. It observed that 

it was the Committee's task to test the evidence of the witnesses and their own 

interpretation of academic research rather than locate other material and attempt to 

interpret it. Mrs Sussock submits that neither the Committee nor the Authority had 

contrary evidence before it. She thus submits that the Authority erred because it 

upheld the conclusions of the Committee which were based upon these errors and 

that while recognising they were errors did not go on to reconsider the evidence of 

harm itself. 

[73] Mrs Sussock repeats her submission that concluding the evidence was 

equivocal was not open to the Authority if the focus had been on the two day post

natal period, as it should have been. 

[74] Mr D01mer submits that the Authority's conclusion was open to the 

Committee. He says the evidence on how the consumption of alcohol by a nursing 

mother might detrimentally affect a newborn baby was, in fact, more equivocal than 
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the evidence of the harms on an unborn infant. In support of that submission he 

refers to Dr Rosevear 's evidence and in pmticular her observation that: 

"While 'moderate drinking' - one to two glasses may be perceived as not 
harmful there is no evidence that it is not and hence this would be the reason 
for the perception." 

[75] This evidence, Mr Donner submits, illustrates the difference between the two 

bodies ofresearch; that relating to effects on the unborn child which are unequivocal 

and that relating to the effects on the neonate which is more equivocal. 

[76] I agree with Mr Donner. The evidence of harm caused to the foetus by 

alcohol consumed by the pregnant mother is plain, uncontroversial and settled. 

However, the evidence of alcohol consumption in the immediate post-partum period 

is "more equivocal". In making this observation I do not ignore the nine features of 

harm Mrs Sussock lists in support of her submission that the evidence shows any 

consumption of alcohol may cause harm to newly born babies. However, the extract 

from Dr Rosevear's evidence refened to above does supp01t the conclusion that the 

harm alcohol poses to neonates is "more equivocal" than the evidence of the ham1 

posed on a foetus. 

[77] I mn not satisfied that the Authority erred in this respect. As a result the 

answer to this question must be, "No". 

Question (d): Did the AuthorUy err in rejecting the uncontroverted research-based 
evidence presented by the appellant, relating to the effects of alcohol on newborn 
breastfed infants, as providing an insufficient causal nexus between alcohol-related 
harm and the way in which the licence had been and would be operated? 

[78] Although this question seems indistinguishable from others, Mrs Sussock 

submits that it raises two possible enors of law. The first is that it was a conclusion 

unsupported on the evidence and the second is that, in any event, there was no 

requirement to prove actual harm. 

[79] Mrs Sussock's submission is that the evidence of alcohol consumption during 

pregnancy and in early breastfeeding is harmful was unrefuted. She submits that the 

Authority, despite accepting the basic principles were not in dispute, upheld the 
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Committee's conclusion there was no causal nexus between the evidence of alcohol

related harm adduced by the MOH and the way in which the licence was operated. 

She submits, however, that once the appellant's evidence is accepted the causative 

link between the manner in which Birthcare sells and promotes alcohol and the 

alcohol-related harm is made. 

[80) Mrs Sussock submits that the test in Re Venus NZ Limited requires the 

authority to undertake an evaluative exercise bringing to bear the criteria set out in 

the Act as assessed against the object of the Act; the minimisation of harm. Mrs 

Sussock also relies on Otara-Papatoetoe Local Board35 observing that the MOH's 

evidence should have been considered as pmt of the evaluative exercise rather than 

being rejected as not being relevant to that exercise on the basis there was no link 

between it and the application for renewal. 

[81] Ms Sussock also relies upon the observations of the Couit of Appeal in My 

Noodle Limited v Queenstown Lakes District Counci/36 and the comments of 

French J in the High Comt where her Honour recognised that the weight to be 

attached to competing views was an issue within the specialist expe1tise of the 

Authority and that even where there may be criticisms of the alleged paucity of 

factual material before the Authority, these need to be tempered by the fact that the 

Authority is entitled to draw inferences as a matter of common sense. The Comt of 

Appeal agreed with this approach. 

[82] Mrs Sussock submits that contrary to the approach of the Authority in My 

Noodle Limited, in the present case the Authority took no steps to weigh the 

appellant's evidence before rejecting it as irrelevant to the evaluative exercise and 

thus concluding there was no evidence of a causative link between alcohol-related 

harm and Birthcare's application for renewal. 

[83] Mrs Sussock observes that this places the MOH in an impossible position. 

Proving actual harm is simply unrealistic. It would require an analysis of what an 

infant's development would have been without maternal alcohol consumption as 

35 

36 
Otara-Papatoetoe Local Board above n 21 . 
My Noodle Limited v Queenstown Lakes District Council [2009] NZCA 564, [2010] NZAR 152. 
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compared to its development where the mother consumed alcohol. Fmthermore, she 

submits that the best evidence is the epidemiological studies. She also points to the 

ethical issues which would be engaged in such a study, the likelihood of statistical 

error given the small population sample and the insmmountable difficulties the 

MOH would encounter if she was required to undertake this sort of analysis every 

time a licence or renewal application was made. 

[84] Mr Dormer submits that had there been evidence of supply to breastfeeding 

mothers in more than minimal quantities and if there were sufficient academic 

studies to show that this would cause harm, it may well have been sufficient to prove 

the causal nexus. But in the present case there was no evidence as to who consumed 

the 155 small bottles sold in 2013. 

[85] He also submits, on the authority of My Noodle Limited, that an overly rigid 

approach should not be adopted and the Authority is required to evaluate the 

evidence and not uncritically accept it. 

[86] In my view there are two difficulties with the MOH's argument on this 

question. The first is that neither the Committee nor the Authority concluded that the 

evidence of harm was equivocal. The wording used by the Authority was that the 

evidence of hmm in breastfeeding mothers was "more equivocal". Neither decision 

concluded that alcohol consumption by breastfeeding mothers posed no risk of harm. 

The observation, as earlier noted, was that the evidence supp01ting the conclusion 

around harm to breastfeeding mothers was not as clear as the evidence of haim to 

foetuses. For that reason I am satisfied the Authority did not eIT in this respect. 

[87] Secondly, this question invites the Court to draw its own conclusion of the 

evidence. The question is thus one of fact rather than law. While an appellate Court 

on such an appeal may consider whether there is sufficient evidence to reach a 

particular conclusion it is not open to substitute its own view for that of the original 

decision maker unless the factual finding was so unsupp01table on the evidence and 

clearly so untenable as to amount to an error of law. 
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[88] The Authority 's decision does not fall into that category. It was open to the 

Authority to give the evidence of risk of haim to breastfeeding mothers at Birthcare 

limited weight in the evaluative exercise. I agree with Mr Do1mer that the MOH's 

evidence was not rejected. It was simply not given determinative weight when 

considered together with the other factors relevant to the manner in. which Birthcare 

was operating its licence. That was a conclusion open to the Authority on the 

evidence. 

[89] In the circumstances I am satisfied that the conclusion the Authority reached 

concerning the evidence was one which was open to it. It did not err. As such, the 

answer to this question must be, "No". 

Question (b) : Did the Authority err in not having regard to what it recognised was 
unequivocal evidence of harm to unborn infants in its decision whether to renew the 
licence and, if so, on what conditions? 

[90] As Mrs Sussock accepts, there is significant overlap between this question of 

law and the first question. Both rely on the alleged failure to identify the relevant 

ha1m. 

[91] For this reason Mr Dormer, in response, repeats his earlier submissions. 

[92] This question claims that the Authority rejected uncontroverted evidence in 

concluding that there was no causal nexus between alcohol-related harm and the way 

in which the licence had been operated. Again, this question involves issues of fact 

and thus must be treated with some caution. 

[93] In analysing the question, two questions are posed as follows 

(a) Did the Authority reject uncontroverted evidence? 

(b) Was it entitled to conclude there was an insufficient causal nexus? 

[94] In relation to the first I am satisfied the Authority did not reject the MOH's 

evidence for the reasons I have already discussed. 
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[95] Secondly, the Authority concluded there was no sufficient causal nexus 

between the putative harm and the way in which the licence had been operated. In 

short, the Authority upheld the finding of the Committee that the licence was 

operated in a way that minimised this harm. 

[96] This was a finding which was open to the Authority on the facts. In 

particular the following factors are relevant in the Authority's dete1mination that the 

way in which the licence had been operated was such that a causal nexus with the 

harm was not made out: 

(a) the provision of alcohol is a very minor pa11 of the total services 

provided by Bii1hcare; 

(b) the quantities of alcohol sold by Bit1hcare are very modest; 

( c) there is no evidence of actual consumption figures and, more 

paiiicularly, how many patients (whether pre-natal or post-natal), if 

any, consume alcohol and if so, how much; 

( d) the prominent health warning on the menu; 

(e) the highly controlled and regulated environment in which alcohol is 

offered for sale . 

. [97] It was no doubt in the context of these considerations that the Committee 

made the following observation with which I agree: 

"[54] In our opinion it is hard to envisage any other premises for which an 
on-licence is held, that would be more controlled in its delivery of alcohol to 
patrons of any s011, be they be patients or visitors to the facility." 

[98] I agree with Mr D01mer that this question, as it is posed, is predicated on a 

misstatement of the Authority's treatment of the evidence. The Authority did not 

reject the research-based evidence presented by the MOH. It did not reject the 

evidence of the negative effects of alcohol on either unborn or new born breastfed 

infants. It did, however, conclude that there was an insufficient causal nexus 
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between this and the way in which the licence had been or would be operated. For 

the reasons previously discussed this was a conclusion open to the Authority on the 

evidence before it. 

[99] For these reasons l conclude that the answer to this question must be, ''No". 

Question (e): Did the Authority err in failing to have regard to the fact that the 
applicants primary business was the provision of maternity healthcare services, 
being services not generally associated with the provision of alcohol? 

[100] Mrs Sussock submits that the Authority failed to have regard to a mandatory 

consideration, namely a consideration of the nature of the other services provided by 

Birthcare. 

[101] She emphasises the object of the Act, including s 4(1)(b) which states that 

one of the objects of the Act is that the hann caused by excessive or inappropriate 

consumption of alcohol should be minimised. She points out that the Authority did 

not refer to this criterion in its decision other than in a passing reference to the 

matters required to be considered in an application for renewal. 

[102] The MOH's opposition is based on Bi1thcare's role as a maternity hospital. 

Mrs Sussock submits the fact that other private hospitals may operate an on-licence 

does not assist in the proper consideration of Bilthcare's application where the 

evidence of potential harm relates to the effects on unborn and newly born infants. 

[103] She points out that it is a mandatory consideration under s 105(1 )(g) of the 

Act for the Committee to have regard to the provision of services other than those 

directly related to the sale of alcohol and, if so, which services. 

[104] Mrs Sussock submits that had this factor been considered by the Authority, it 

would have weighed against the granting of the renewal. 

[105] In response, Mr Dormer points out that it can hardly be contended that the 

Authority was ignorant of Bhthcare's primary business. This fact was expressly 

acknowledged in the first paragraph of the Authority's decision. 
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[106] He also submits it is well settled that simply because a decision maker may 

not refer to every point raised or every submission made, it does not logically follow 

it was not considered. A tribunal is not obliged to refer to every piece of evidence 

adduced or every argument advanced.37 

[107] Given that the Authority largely adopted the reasons of the Committee, 

reference can be made to the Committee's decision which expressly referred to the 

nature of Birthcare's business and the controlled environment within which alcohol 

was sold, supplied and consumed. The Committee considered the nature of the 

premises and determined that the environment created one which was consistent with 

the objectives of the new Act. The reference to other private medical hospitals 

holding on-licences was made in the context of a general description of the nature of 

the controlled environment in which alcohol was sold and supplied. 

[108] For these reasons I am satisfied the Authority did consider the mandatmy 

factors set out ins 105 and did not en. The answer to this question must be, "No". 

The role of the MOH 

[l 09] In the course of her helpful and extensive submissions, Mrs Sussock 

emphasised that by confirming the Committee's decision that there was no sufficient 

causal nexus between the risk of harm and the manner in which Birthcare operated 

its licence, the Authority placed the MOH in an impossible position. 

[11 O] She observed that apaii from the obvious difficulty, if not impossibility, of 

proving causation, the MOH is necessarily required to caITy the onus of establishing 

the causal link. Some of the ethical and practical impediments have already been 

discussed. But, additionally, as Mrs Sussock pointed out, MOHs are involved in the 

licensing process because of their public health responsibilities and expe1tise. Their 

ability to advise the Authority on the public health implications of a particular 

application is a central feature of their extended responsibilities under the Act. The 

MOH is uniquely placed to put before the Authority relevant and specialised 

evidence which may assist the Authority in discharging its functions under the Act. 

37 Manukau City Council v Trustees of Mangere Lmvn CemetelJ' (1991) 15 NZTPA 58 (HC). 
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[111] Mrs Sussock points out that requiring the MOH to undertake individual 

studies focused on each applicant every time a licence or renewal is applied for 

cannot be how the legislature envisaged the Act would operate. Even if the MOH 

had the resources, any report by the MOH in opposition to an application must be 

filed with the Committee within 15 working days. This does not allow time for 

detailed investigations to be completed (assuming such studies were even possible). 

[112] Fmihermore, the MOH does not possess any investigatory or compulsive 

powers which would enable it to make such enquiries. She cannot compel the 

provision of evidence or undertake searches under compulsion. And even if she did, 

given the framework of the legislation, it would not be possible to marshal this 

evidence in a timely way and on every application where the MOH, after enquiring 

into the application, determines there are matters in opposition which require the 

MOH to file a rep01i. 

[113] I agree with Mrs Sussock that to impose on the MOH an onus to prove a 

causative link is not only umealistic but is contrary to the c01Tect legal position as I 

have already discussed. There is no onus on the MOH to prove anything.38 

[114] In the present case I am satisfied the MOH properly and responsibly 

discharged her responsibilities under the Act when she placed before the Committee 

the comprehensive body of evidence which described the risks associated with 

alcohol consumption by pregnant and breastfeeding women, including breastfeeding 

women in the two day post-pmium period. The MOH does not bear any onus of 

proof to demonstrate the causative link. Where there is evidence adduced by the 

MOH (or any other pmiy opposing) it is for the Authority to evaluate it in terms of 

the criteria and object of the Act. 

[115] It is noteworthy that the stated objects in s 4(1) are that the sale, supply and 

consumption of alcohol should be undertaken safely and responsibly and the harm 

caused by the inappropriate consumption of alcohol should be minimised. 

38 This is implicit in s 107 of the Act which empowers the Committee or Authority to refuse a 
licence even in circumstances where the application is unopposed. Where the MOH objects and 
adduces evidence in opposition the onus remains on the applicant to satisfy the Committee that 
notwithstanding those objections the application should be granted. 
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"Minimise" is not the same as eliminate. As the Law Commission's report 

recognised39 alcohol is the most commonly used recreational drug in New Zealand. 

It is a psychoactive substance. Parliament has long recognised the need to regulate 

its consumption by statute, the most recent iteration of which is the new Act. 

Section 3(2) sets out the characteristics of the new system which underpins the Act. 

It provides: 

"(2) The characteristics of the new system are that-

(a) it is reasonable; and 

(b) its administration helps to achieve the object of this Act." 

[116] The Act's new system is intended to be reasonable. This means some sense 

of proportionality must characterise its operation: This principle is reflected in the 

way evidence is received by the Authority. The evaluative exercise requires the 

Authority to consider the pool of evidence available to it against the criteria and the 

Act's object. In this case it included Bilihcare's statements about how the sale of 

alcohol operated, the limits on consumption and the modest levels of sale. It also 

included evidence on how Birthcare had operated its licence in the past. The MOH's 

evidence formed pai1 of that available pool. 

[117] Taking the criteria and statutory object into account the Authority's decision 

to review Birthcare's licence was entirely reasonable. Given Birthcare's operation 

the risk of harm was minimised albeit not eliminated. 

Result 

[118] The appeal is dismissed. 

Costs 

[119] In the circumstances of this case I am of the view that the MOH has acted 

properly and responsibly in bringing this appeal. Given the comments of the 

Authority made in the context of applying the principles of the new Act, it was 

reasonable for the MOH to bring this appeal to clarify her role. Fm1hermore, 

39 "Alcohol in Our Lives: Curbing the Harm", above n 13 at [3 .7]. 
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Bii1hcare has taken no part in these proceedings. Mr Dormer, as counsel appointed 

to assist the Court, has assumed the role of contradictor and I thank him for the 

considerable assistance he has provided. 

[120] In the circumstances 1 am not inclined to award costs. lf any party seeks 

costs, written memoranda are required to be filed and served within l 0 working days 

of the date of this judgment and I shal1 determine costs on the papers. 

Solicitors: 
Wilson Harle, Auckland 
Mr Dormer, Auckland 

78



IN THE MATTER 

AND 

IN THE MATTER 

BETWEEN 

AND 

AND 

[2014] NZARLA PH 627-628 

of the Sale and Supply of Alcohol 
Act 2012 

of an appeal pursuant to s.154 of 
the Act against a decision of the 
Auckland District Licensing 
Committee in respect of premises 
situated at 1/18 Wickman Way, 
Mangere, Auckland to be known 
as "Thirsty Liquor Wickman Way". 

MANGERE-OTAHUHU LOCAL 
BOARD 

First appellant 

SOUTHERN CROSS CAMPUS 

Second appellant 

LEVEL EIGHTEEN LIMITED 

Respondent 

BEFORE THE ALCOHOL REGULATORY AND LICENSING AUTHORITY 

Chairman: District Court Judge JD Hole 
Member: Ms J D Moorhead 

HEARING at AUCKLAND on 7 August 2014 

APPEARANCES 

Mrs L Sosene - Chairperson of first appellant 
Dr D J Hewison - Agent for second appellant 
Mr JD Young -for respondent · 
Sergeant M J Tearnie - NZ Police - to assist 
Mr A Wilkinson - Auckland District Licensing Inspector - to assist 

DECISION OF THE AUTHORITY 

Introduction 

[1] Appeals have been lodged pursuant to s.154 of the Act against a decision of the 
Auckland District Licensing Committee dated 11 June 2014 ([2014] ON 406). An 
application for an off-licence by the respondent in respect of premises situated at 
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1/18 Wickman Way, Mangere, Auckland to be known as "Thirsty Liquor Wickman 
Way" had been granted. 

[2] The original application recorded the respondent as applicant. Its directors are 
Ms Balbinder Kaur Janjua and Mr Jagjit Singh Janjua. The premises are on the first 
floor of a building owned by the respondent. Access is through a doorway on the 
ground floor and up a flight of steps to the first floor. The respondent presently has 
an off-licence in respect of grocery premises known as "Price Cutter" in the building. 
If this appeal is refused, the off-licence issued in respect of the Price Cutter grocery 
store will not be renewed. Adjacent the building is the Southern Cross Campus 
which is a large decile one school providing education from year one to year thirteen. 
The building is also adjacent the St Therese Catholic Parish Church. Neither the 
school nor the church objected to the application although the school's principal, Mr 
Staples, gave evidence for the appellant at the original hearing. 

Southern Cross Campus Appeal 

[3] The respondent filed an application to strike out the appeal filed by Southern 
Cross Campus upon the grounds that Southern Cross Campus was not an objector 
to the original application. For Southern Cross Campus, it was argued that Mr 
Staples appeared at the original hearing by virtue of s.204(2)(c) of the Act and that 
he was representing Southern Cross Campus. There is no record that Mr Staples or 
Southern Cross Campus sought the leave of the Chairperson of the Licensing 
Committee to appear and be heard at the original proceedings. In any event, the 
submissions made by the agent for the Mangere-Otahuhu Local Board ('the Board") 
at the original hearing (who at the appeal hearing represented Southern Cross 
Campus and not the Board) state quite explicitly that Mr Staples gave evidence for 
the Board as one of its witnesses. 

[4] The legislation does not authorise an appeal by anyone who is not a party to the 
original proceedings. Neither Southern Cross Campus nor Mr Staples were a party to 
the original proceedings as neither of them objected to the original application. 
Whilst Mr Staples was a witness, that did not confer party status on him. Even if 
leave had been granted to either Southern Cross Campus or Mr Staples to appear 
and be ~eard in terms of s.204(2)(c) of the Act, that would not have conferred party 
status on either of them. 

[5] Accordingly the application by the respondent is granted and the appeal by 
Southern Cross Campus is struck out. 

Extension of time 

[6] The Auckland District Licensing Committee ("the DLC") delivered its decision on 
11 June 2014. Any appeal against it had to be filed by 25 June 2014 in terms of 
s.155(1) of the Act. On 23 June 2014, pursuant to s.155(2) the Board applied to the 
Authority for an extension of time for the filing of its notice of appeal. It sought an 
extension for 10 more working days. The Board did not serve a copy of the 
application on the respondent. Likewise the Secretariat of the Authority did not notify 
the respondent of the application for extension of time. Thus, without the respondent 
being aware of the application for extension of time, it was granted. In these 
circumstances the respondent applied for the Board's appeal to be struck out; and, 
pursuant to s.201 (4) of the Act sought a rehearing of the application for the extension 
of time. The grounds are that the respondent was not notified of the original 
application; and that the application for the extension did not establish in terms of 
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s.155(2) of the Act that there was a reasonable cause for the inability to give notice 
within the prescribed time. 

[7] The first ground (lack of notice) is sufficient for the Authority to grant a 
rehearing. Indeed, the Authority notes that the respondent was unaware of a 
pending appeal when the 10 working day period expired. It assumed, wrongly, that 
there would be no appeal against the DLC's decision and that it was entitled to start 
work on the fit out of the premises. Another possible consequence of the failure to 
give notice (which does not apply in this situation) is that, not having received any 
indication of a possible appeal within the requisite time, the respondent could have 
declared a conditional contract unconditional. The legal ramifications of this are 
obvious. 

[8] Having granted the rehearing, the Authority now considers whether there was 
reasonable cause for an extension of time. The Board claim that there was 
insufficient time for it to obtain appropriate advice, call the Board together to pass an 
appropriate resolution and then file the notice of appeal. The respondent points out 
that s.46(4) and (5) of the Local Government Official Information and Meetings Act 
1987 provides for exactly the contingency which arose in this case. In such 
circumstances meetings of the Board can be called at short notice. 

[9] The new procedures in the Sale and Supply of Alcohol Act 2012 are in their 
infancy. It is understandable that the Board thought that it would be unable to file an 
appeal within the requisite time. It was important for the Board (and this Authority) 
that any notice of appeal filed would set out fully and explicitly the grounds for the 
appeal and comply with s.155(3)(b) of the Act. Accordingly, the Authority concludes 
that the Board has established "reasonable cause" justifying the extension of time 
sought and originally granted. In the circumstances the application to strike out the 
appeal is refused. 

[1 O] Nevertheless, the time constraints contained in s.155(1) of the Act are strict and 
potential parties to an appeal should take no comfort from this decision, or that the 
Authority in the future will take such a benign approach to the interpretation of 
"reasonable cause". 

Appeal Procedure 

[11] This is the first decision of the Authority in respect of an appeal against an 
application for an off-licence granted by a DLC. Accordingly, it is appropriate that the 
principles applicable to the hearing of such an appeal be stated. 

[12] Section 157 of the Act applies. The appeal is by way of rehearing. As was 
pointed out in Eden Park Catering Limited [2012] NZLLA 135 there is a difference 
between an appeal de novo and an appeal by way of rehearing. In an appeal by way 
of rehearing, judgment may be given as it ought to have been given if the case came 
at that time before the Court of first instance. An appeal by way of rehearing does 
not mean that there is a complete rehearing and the powers of parties to an appeal to 
adduce evidence are strictly set out in s.157 of the Act. Whilst s.157(4) of the Act 
gives the Authority a discretionary power to hear and receive further evidence on 
questions of fact, the Authority takes notice of the High Court's approach as stated in 
Hayford v Christchurch District Licensing Authority, HC Christchurch AP 201/92. 
Further evidence should only be adduced "in exceptional circumstances". 
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[13] When the appeal is determined, the appellate body must consider for itself the 
issues which had to be determined at the original hearing and the effect of the 
evidence then heard. However, the appellate body applies the law as it is when the 
appeal is heard. 

[14] Whilst the appellate body is not bound to accept original findings of fact, it must 
give due and proper weight to expressions of opinion where specialists are involved 
at the original hearing. 

[15] The onus lies on an appellant to satisfy the appellate body that the decision in 
the original hearing was wrong. Often the ultimate issue is whether or not the error 
complained of resulted in a miscarriage of justice. 

[16] In Austin Nichols & Co Inc v Stichting Lodestar [2008] 2 NZLR 141 the Supreme 
Court had to determine if an appellate court had to defer to an assessment of the first 
instance tribunal if the conclusion reached is one on which reasonable minds might 
differ. The Court held that a general appeal requires the appellate court to come to 
its own view on the merits; and the weight it gives to the decision at first instance is a 
matter of judgment: "If the High Court is of a different view from the Commissioner 
and is, therefore of opinion that the Commissioner's decision is wrong, it must act on 
its own view" (p.146 at para [3]). At p.147 para [5] the Court stated: An appeal court 
makes no error in approach simply because it pays little explicit attention to the 
reasons of the court or tribunal appealed from, if it comes to a different reasoned 
result. On general appeal, the appeal court has the responsibility of arriving at its 
assessment of the merits of the case." 

[17] Thus it is important for an objector, if it wishes its objection to succeed, to make 
sure it presents as good a case as it can before the DLC. The Authority will be slow 
to draw different factual conclusions from a DLC as the DLC will have had the 
advantage of hearing the evidence at first instance. 

Criteria 

[18] It is apparent from considering the notice of appeal and submissions made in 
support of it that the Board accepts that the correct criteria were considered in the 
decision. In this respect, some of the criteria contained in s.105 of the Act are not at 
issue. Thus, there is no necessity to consider this appeal in terms of the criteria 
mentioned in s.105(1)(b), (c), (d), (e), (f), (g), and 0). 

[19] The Authority notes in terms of s.105( e) that the design and layout of the 
premises was mentioned by the Board. However, it was only mentioned in terms of 
the extent of the premises and a condition attaching to the decision relating to 
disabled persons being able to purchase alcohol. The extent of the premises was 
canvassed at the hearing and it is accepted that the premises will accord with a plan 
submitted with the application. For the avoidance of doubt, the premises include the 
existing upper floor shown as "proposed liquor shop" (including staff area, storage, a 
main shop area, and a shop display area). In addition the premises include the 
"covered deck" and the stairwell and stairs. With that matter having been clarified, 
the Board's concern relating to s.105(1 )(e) dissipates. 

[20] At issue are the criteria contained in s.105 (1 )(a) (object of the Act), (h) 
(amenity), (i) (amenity) and (k) (reporting agency's reports). In addition 
s.106(1)(a)(iii) (number of premises in the locality) and s.106(b) (compatibility with 
neighbouring premises) are relevant. 
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Notice of Appeal 

[21] Section155(3) of the Act requires that the notice of appeal specify the grounds 
of appeal in sufficient detail to inform the Authority and other parties of the relevant 
issues. An appellant is confined to those issues and may not raise others. 

[22] The Board's notice of appeal contains a summary together with more detailed 
submissions. The summary states that the DLC erred in its decision because: 

(a) There is already a proliferation of off-licences in the locality; 

(b) The Mangere-East community is one of the most socially deprived and 
vulnerable communities in New Zealand; 

(c) There is already an extremely high number of alcohol related crimes 
occurring in the locality; and 

(d) The proposed premises are directly across the road from the Southern 
Cross Campus school. 

Proliferation of Off-licences in Locality 

[23] Section 105(1 )(h) states that one of the criteria to which the DLC and Authority 
must have regard to is: 

"whether (in its opinion) the amenity and good order of the locality would be 
likely to be reduced, to more than a minor extent, by the effects of the issue of 
the licence". 

In reaching that opinion, regard must be had to s.106 of the Act; and insofar that it 
relates to this appeal, s.106(1)(a)(iii) and s.106(1)(b) are applicable. Section 
106(1 )(a)(iii) requires the DLC or the Authority to have regard to "the number of 
premises for which licences of the kind concerned are already held". From a perusal 
of the whole section it is clear that it refers to the locality in which the premises are 
situated. 

[24] The Board submitted that there is already a proliferation of off-licences in the 
locality. In addition it claimed that the DLC erred by taking into account the 
undertaking given by the respondent that if the new off-licence were issued, the off
licence pertaining to the respondent's grocery business would be surrendered. 

[25] At paragraph [66] of its decision, the DLC stated "Combined with s.105(1)(h) it 
is difficult to see how this application could succeed if 'proliferation' was to be the 
only consideration". It noted at paragraph [71] that the surrender of the grocery's off
licence was desirable as those premises attracted a large number of children. At 
paragraph [72] of the decision the DLC recognised that the type of off-licence 
applicable to the grocery store was more limited than that applied for (where RTDs 
and spirits could be sold). It noted the evidence to the effect that the nearest similar 
off-licence is over one kilometre away from the premises and that the surrender of 
the grocery off-licence would reduce the exposure and opportunity of children to 
alcohol to an extent "that is both desirable and beneficiaf'. The DLC decision did not 
define "locality". However the Police evidence did in a somewhat equivocal way by 
inferring that the locality was either that area of land within 500 metres of the 
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premises or within 1000 metres of the premises. The Board, on the other hand, 
considered that "locality' included the whole of the area within the Board's 
jurisdiction. Determining what is meant by "locality" in any given case will vary 
depending on the evidence adduced. Generally, however, locality will be that area of 
land that is likely to be affected by the operation of the licence. In this case, the only 
evidence as to the extent of the locality was from the Police. With no other off
licensed premises within that locality an argument claiming that there will be a 
proliferation of licences if the application had been granted has no substance. 
Indeed, in these circumstances the non-renewal of the grocery's off-licence ensures 
that within the one kilometre range there will remain only one off-licensed premises. 
Accordingly, on proliferation grounds, it cannot be argued in terms of s.105(1 )(h) that 
"the amenity and good order of the locality would be likely to be reduced, to more 
than a minor extent, by the effects of the issue of the licence". 

Socially Deprived and Vulnerable Community 

[26] It was argued that the DLC erred in that it failed to take into account the socially 
deprived and vulnerable nature of the community in which the premises are situated. 
At paragraph [58] of its decision the DLC did consider this issue. It referred to the 
evidence of the Medical Officer of Health's witness, Miss Ham. It also referred to the 
evidence of the principal of the South Cross Campus, Mr Staples. At paragraph [60] 
it noted the Police evidence to the effect that there are no significant hotspots for 
alcohol-related crime in the immediate area. The conclusions reached by the DLC 
were open to it on the evidence adduced. The evidence for the Board, in this regard, 
was of a general nature and did not relate specifically to the premises. It was the sort 
of evidence that would be useful to a territorial authority preparing a local alcohol 
policy. In terms of the criteria set out in s.105(1) of the Act, it was of little assistance 
to the DLC in determining an application for an off-licence affecting specific premises. 

Alcohol-Related Crime 

[27] The same comments apply to the concern of the Board that the DLC had err.ed 
in failing to take into account the evidence of alcohol-related crimes in the area. The 
DLC decision considered the Police evidence in some detail. It recognised that the 
general locality is one where alcohol-related crime is of concern. However, the 
evidence (and the Police did not oppose the application) indicated that it was unable 
to directly link alcohol-related crime in the general area with the premises or, indeed, 
the grocery off-licence in the same building. If the Police were not concerned about 
alcohol-related harm, then the DLC was entitled to prefer the Police's expert opinion 
in preference to the hypothetical concerns of the Board and its witnesses. 

Southern Cross Campus school 

[28] The Southern Campus School is within 50 metres of the premises. It is a large 
decile 1 school and alcohol-related problems occur in it. The Board was concerned 
about the proximity of the premises to the school. 

[29] The DLC in its decision did take into account the proximity of the school to the 
premises and the likely effect of the premises on the schoolchildren. Whilst it did not 
refer specifically to s.106(1 )(b ), it took into account the "purposes for which the land 
near the premises concerned is used' (namely a school and a church) and the 
proposed off-licensed premises. This was done, again impliedly, in the context of 
forming an opinion in terms of s.106(1) as "to whether the good order and amenity 
would be likely to be reduced, by more than a minor extent by the effects of the issue 
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of a licence": see paragraphs [70] and [71] of the decision. It was for this reason that 
it imposed restricted hours to the intent that the premises would close when 
schoolchildren were likely to be in the vicinity. Further, it imposed a condition 
preventing persons in school uniform from entering or remaining on the premises. 
Finally, in this regard, it is evident from the decision that the fact that the premises 
were to be on the first floor of the building with restricted access was central to the 
DLC's decision. It meant that the children who presently frequent the grocery 
business would find it much harder to enter the new premises. Indeed, given the 
restrictions on advertising contained in s.237 of the Sale and Supply of Alcohol Act 
2012, the upstairs premises would be more discrete than the current grocery 
business. 

[30] Arguably (as, indeed, the Board did) the measures taken by the DLC in its 
decision in respect of the school and its children were inadequate. Nevertheless, it is 
clear from the decision that the DLC considered this matter carefully and reached a 
conclusion that was open to it on the evidence. 

Object of the Act and its Purpose 

[31] In the notice of appeal, the Board alleged that the DLC had erred by giving 
emphasis to s.3(2)(a) of the Act rather than s.4 of the Act. The Authority agrees with 
the Board that the DLC in its decision placed undue emphasis on s.3 which relates to 
the purpose of the Act. Indeed, the requirement for the DLC to act reasonably comes 
not so much from s.3 (which is about establishing a new system of alcohol licensing 
and reforming the law generally) than from the common law: see, for example, 
Christchurch District Licensing Agency v Karara Holdings Limited [2003] NZAR 752 
(CA) and Meads Brothers Limited v Rotorua District Licensing Agency [2002] NZAR 
308 (CA). 

[32] More important is the object of the Act as set out in s.4. This is referred to in 
s.105(1 )(a) of the Act as one of the relevant criteria. Rather than concentrating on 
s.3 of the Act, the focus of the DLC's decision should have been on the Act's object. 
Whilst the DLC in its decision did not specifically emphasise the Act's object, it is 
clear from the tenor of the decision that the Act's object was appropriately 
considered. 

Amenity 

[33] Paragraph [1 O] of the notice of appeal alleges that the DLC erred by failing to 
consider the evidence re!ating to the amenity and good order of the locality 
(s.105(1 )(h) and (i)). As indicated previously, the DLC did consider the appellant's 
evidence_in this regard and noted the absence of problems associated with the 
grocery off-licence (held by the respondent) . In this regard, the Board's evidence 
and that of the opposing reporting agencies (particularly the Medical Officer of 
Health) was vague and unspecific to the premises. 

Dr Cameron's affidavit 

[34] Concern was expressed by the Board about the DLC's refusal to permit an 
affidavit by Dr Michael Cameron to be adduced as evidence. In terms of s.207 of the 
Act the DLC had a discretion as to whether or not it should admit the affidavit. There 
was no obligation for the DLC to admit the affidavit. The Authority considers that the 
DLC exercised its discretion correctly. The affidavit contained generalised 
statements which were not specific to the premises. Further, with Dr Cameron not 
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being available for cross-examination, any weight which could have been given to the 
affidavit (were it admitted) was negligible. The same generalised comments can be 
made in respect of paragraphs [3], [4] and [5] of the notice of appeal and the 
documents mentioned in those paragraphs. 

Mr Staples and Consultations 

[35] Mr Staples, the principal of Southern Cross Campus School did give evidence. 
He was called by the Board to do so. Whilst there is comment in the decision 
(attributed to counsel for the respondent) relating to an "ambush", that did not affect 
the DLC's consideration of his evidence. It is clear it considered the evidence as to 
who consulted with whom prior to the application as irrelevant. There is no obligation 
on the part of an applicant to discuss an application with potential objectors. 
Sometimes a failure to do so can result in an inference being taken that an applicant 
might not treat its neighbours well. However, Dr Staples admitted in evidence that 
there had been at least one discussion between him and the director for the 
respondent. This is not an issue that can be taken further. 

Conclusion 

[36] It can be determined (in some instances inferred) from the DLC's decision that it 
considered all the admissible evidence and submissions when reaching its decision. 
The DLC considered that the object of the Act could be achieved by the granting of 
the application. Proliferation issues did not arise. The existing grocery off-licence 
would cease to operate. The upstairs nature of the premises coupled with restricted 
hours reduced their impact on the amenity of the locality. The evidence of social 
problems in the locality was too generalised to be of assistance as it did not relate 
specifically to the premises. The Board's submissions do not satisfy the Authority that 
the DLC's decision was wrong. 

Approach of DLC when Considering Licence Applications 

[37] At paragraph [31] of Otara-Papatoetoe Local Board v Joban Enterprises Ltd 
CIV-2011-404-7930; [2012] NZHC 1406 Heath J considered how the Authority 
should determine whether or not to grant an off-licence. His suggestions, with minor 
changes, are appropriate to the determination of all applications for licences by 
DLCs. An appropriate framework could involve a consideration of: 

(a) The criteria set out in ss.105 and 106 of the Act; 

(b) The reports of the reporting agencies directed to the ss.105 and 106 
criteria; and 

(c) The public objections that fulfil the statutory criteria set out in s.102(3) 

[38] Then the DLC, mindful of the statutory object of the Act, should weigh all the 
evidence and submissions to determine whether the application should be granted or 
not. This would involve forming a view on whether there is evidence to suggest that 
the grant of the application would achieve the safe and responsible sale, supply and 
consumption of alcohol and that any harm caused by the excessive or inappropriate 
consumption of alcohol would be minimised. 
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Result 

[39] The decision of the DLC is confirmed and the appeal is dismissed. 

DATED at WELLINGTON this 16th day of September 2014 

A E Cannell 
Deputy Secretary 

Mangere Local Board.docUeh) 
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(2014] NZARLA PH 558 

IN THE MATTER of the Sale of Liquor Act 1989 

AND 

IN THE MATTER of an application by PONDA 
HOLDINGS LIMITED pursuant to 
s.18 of the Act, for renewal of an 
on-licence in respect of premises 
situated at 87-107 Clyde Road, 
Browns Bay, Auckland, known as 
"The Velvet Gypsy" 

BEFORE THE ALCOHOL REGULATORY AND LICENSING AUTHORITY 

Chairman: District Court Judge J D Hole 
Member: Ms J D Moorhead 

HEARING at AUCKLAND on 6 August 2014 

APPEARANCES 

Mr JD Young - for applicant 
Constable R L De'Ath - NZ Police - to assist 
Mrs C A Veza - Auckland District Licensing Inspector - to assist 

Objectors 

Mr P and Mrs F Garbett 

RESERVED DECISION OF THE AUTHORITY 

Introduction 

(1] This decision relates to an application, filed on 9 December 2013, for the 
renewal of the on-licence in respect of premises at 87-107 Clyde Road, Browns Bay, 
Auckland, known as "The Velvet Gypsy". The business trades as a tavern with hours 
authorised for the sale of alcohol as follows: 

Monday to Saturday 
Sunday 

7.00 am to 12.00 midnight 
7.00 am to 11.00 pm 

(2] The on-licence expired on 22 December 2013. Thus the application is 
determined under the provisions of the Sale of Liquor Act 1989; although, the 
relevant criteria are those contained in ss.131 and 105 of the Sale and Supply of 
Alcohol Act 2012. 

(3] Prior to the hearing, and as indicated in the Inspector's report, the applicant 
sought to amend the trading hours to conform (where applicable) with the national 
default hours in s.43 of the Act as follows: 

Monday to Saturday 
Sunday 

8.00 am to 12.00 midnight 
8.00 am to 11.00 pm 
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[4] None of the reporting agencies opposed the application. Accordingly, all 
accepted that the application came within the criteria set out in ss.131 and 105 of the 
Sale and Supply of Alcohol Act 2012. 

[5] The premises are on the ground floor of a four storied apartment block at 
Browns Bay. The apartment block is across the road from a reserve area and a 
beach. The premises contain a restaurant including an outdoor area which faces 
onto the road between the apartment block and the reserve. The portion of the 
premises that trades as a bar opens out onto Clyde Road which is at the rear of the 
building. 

Objections 

[6] Mr and Mrs Garbett are the only objectors. They have an apartment in the 
apartment block. It is on the first floor and faces the reserve and beach. It is some 
distance from the premises and the premises cannot be seen from it. Their 
statement of objection and evidence given in support of it principally focused on 
noise emanating from the premises although it also included matters such as 
intoxication, noisy staff leaving the premises at the close of business, music being left 
playing after patrons have left the premises and similar matters. 

Noise 

[7] The evidence of the objectors indicated that they were not often disturbed by 
noise emanating from the premises themselves. Rather, the noise issues which they 
did experience generally came from persons using the reserve. When spoken to by 
the objectors, those persons on the reserve would indicate that if noise was allowed 
to emanate from the premises then those persons could also make a noise on the 
reserve. Further, a cafe has recently commenced business beneath the objectors' 
apartment and there is concern that if music can be played at the premises then also 
loud music will start to emanate from the cafe business. Thus, the objectors were 
principally concerned that the applicant was likely to create an unfortunate precedent 
in respect of noise issues. 

[8] The evidence for the applicant showed that very strict controls are in place 
concerning music played within the premises. Ambient music is played; but no bass. 
Further, a director of the applicant and other staff members have, from time to time, 

· stood in front of the objectors' apartment and have not been able to hear noise 
coming from the premises. 

Intoxication 

[9] No evidence was adduced on behalf of the objectors as to intoxication issues 
within the premises. Such evidence as was given related to intoxication issues 
arising in the reserve and there was no proof that the persons involved had any 
association with the premises. 

Staff 

[1 OJ The objectors gave evidence that staff make a noise when leaving the 
premises. This was vague and did not detail any specific occurrence. More specific 
evidence was given about music playing in the premises after patrons have left. 
There was no evidence that this music could be heard from the objectors' apartment. 
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Authority's Decision and Reasons 

[11] British Isles Inn Limited NZLLA PH 406/2006 is applicable. At paragraph [39] 
the Authority stated: 

''Although the onus is on the company to establish its suitability, there is a 
reasonably high threshold to be met by the objectors in order to displace the 
absence of concerns by the reporting agencies. We are on record as stating 
that in the absence of unfavourable comments from the reporting agencies, we 
are unlikely to be persuaded that an applicant is unsuitable. " 

[12] The same principle applies to the new criteria contained in ss.131 and 105 of 
the Act. Thus, when considering s.131 ( 1 )(b) of the Sale and Supply of Alcohol Act 
2012, where there are no adverse comments by the reporting agencies it is unlikely 
that an objector will satisfy the Authority that "the amenity and good order of the 
locality would be likely to be increased, by more than a minor extent, by the effects of 
a refusal to renew the licence". 

[13] Decisions such as The Narrows Landing Limited NZLLA PH 479/2003 
recognise that it can be hard for objectors to mount a sustainable objection in respect 
of matters such as noise and nuisance. However, it is equally difficult for an applicant 
to respond effectively if the criticisms are too generalised. The Authority stated: 

"Nevertheless, unless neighbours are prepared to provide details of when the 
breaches of the Act or the Resource Management Act occur and what action 
was taken, it would be difficult for them to overcome the threshold of factual 
information required to put the applicants to proof. " 

[14] In this case the allegations of excessive noise emanating from the premises, 
intoxication and other matters were far too generalised to be sustainable. The 
absence of adverse comments from the reporting agencies favours the application. 
Finally, it is significant that nobody else living in the apartment block chose to object 
to this application. 

[15] In these circumstances the objection cannot be sustained. 

[16] The Authority concludes that the application meets all the criteria set forth in 
ss.131 and 105 of the Sale and Supply of Alcohol Act 2012. Accordingly the 
application is granted. 

DATED at WELLINGTON this 22nd day of August 2014 

A E Cannell 
Deputy Secretary 

Ponda Holdings Ltd.doc(aw) 
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IN THE MATTER 

AND 

IN THE MATTER 

[2013] NZARLA PH 533 

of the Sale of Liquor Act 1989 

of an application by CALIENTE 
KITCHENS LIMITED for an on
licence pursuant to s.9 of the Act 
in respect of premises situated at 
98 Victoria Street, Christchurch, 
known as "Caliente Kitchens" 

BEFORE THE ALCOHOL REGULATORY AND LICENSING AUTHORITY 

Chairman: 
Member: 

District Court Judge J D Hole 
Ms J D Moorhead 

HEARING at CHRISTCHURCH on 14 May 2013 

APPEARANCES 

Mr P J Edgen - for applicant 
Mr M Ferguson - Christchurch District Licensing Agency Inspector - to assist 
Constable S J Joy - NZ Police - to assist 

Objectors 
Mr R J Manthei - on behalf of Victoria Neighbourhood Association Inc 
Mrs H J McVicar 
Professor D Kelly 

RESERVED DECISION OF THE AUTHORITY 

Introduction 

[1] The applicant seeks an on-licence for premises situated in a newly constructed 
bui lding at 98 Victoria Street, Christchurch. After the earthquakes there have been a 
considerable number of buildings removed from the area, however commercial 
activities are slowly returning. 

[2] The premises will comprise a ground floor restaurant and bar as well as a first 
floor bar. Hours are sought for the sale of liquor between 7.00 am and 3.00 am 
daily. There wi ll also be additional office and retail space in the building which is not 
part of this application. 

[3] The premises are situated in an area zoned central city in the Christchurch City 
Plan. The city plan anticipates that this zone will be a concentrated area focused on 
commercia l and retail development. The site is also contained within an area 
identified as an entertainment/hospitality precinct and which is listed as a Category 2 
noise level area. 

[4] A certificate of compliance with the Resource Management Act 1991 has been 
issued which authorises the use, together with the days and hours sought. A 
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resource consent has also been granted with associated conditions. An interim 
building code certificate has been issued. A final certificate of compliance with the 
building code will be required once the building has been completed, prior to the 
issue of any licence 

[5] Advertising attracted 21 objections (one out of time). The objectors contend 
that the hours are excessive. The suitability of the applicant was also questioned in 
relation to its involvement in the operation of neighbouring premises "Revival Bar". 
The renewal application for those premises was heard by a differently constituted 
Authority on 4 March 2013 (see decision [2013] NZARLA PH 212). 

The Application 

[6] Caliente Kitchens Limited was incorporated under the Companies Act 1993 on 
15 November 2012. Brett James Giddens is the director and sole shareholder of the 
company. Mr Giddens is also one of the directors of Anchorage Frankton Limited 
which operates the adjacent "Revival Bar". Mr Giddens is a planner by profession 
and has five years experience in the hospitality industry. 

[7] The principal nature of the business is stated on the application as that of a 
tavern, however there will be a distinct emphasis on the provision of food and meals 
from the restaurant. A menu was submitted with the application. At the hearing a 
more detailed revised menu was submitted as a result of the employment of a head 
chef of some repute. 

[8] Mr Giddens said that the building had been purpose built to provide for the 
licensed premises in terms of layout, functionality, aesthetic and acoustic building 
properties. Construction is to be completed shortly. He said that "Caliente Kitchens" 
is a Latin fusion restaurant and bar located on the ground floor of the building. The 
decor theme is Cuban/South American. The ground floor kitchen is to provide for the 
ground floor restaurant and bar, the first floor bar and the adjoining "Revival Bar". 

[9] The first floor level is to contain a premium bar with the current working name 
"The Den". The intention is to offer premium whisky, fine wine and craft beer. It is 
not intended that the fit out for this part of the premises will occur until the end of the 
year. 

[1 O] The principal entrances to both the ground and first floors are located on 
Victoria Street. No access/egress to the ground floor is available from Montreal 
Street at the rear of the premises after 10.00 pm (with the exception of fire egress in 
the case of an emergency). Access to the first floor is only available from Victoria 
Street. 

[11] The premises are to be operated in accordance with the noise and operational 
management plan submitted at the hearing (which is included in the conditions of the 
resource consent). This includes interface controls between the premises and 
Montreal Street, rubbish cleanups, security and patrols, staggered close downs and 
promotion of transportation. 

[12] Mr Giddens said that the resource consent conditions are the most stringent 
that he has been involved with. While we do not propose to set them out in full they 
include matters such as; no outdoor speakers, no access from Montreal Street after 
10.00 pm and doors and windows closed, self-closing devices on external doors, 
measurement of sound levels, and restrictions on live music. 
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[13] Although not part of this application, Mr Giddens also commented on recent 
improvements made to the "Revival Bar" since the hearing of the renewal application 
for those premises, as these matters had been raised by objectors in regard to 
suitability. 

[14] Mr Giddens responded to the objectors' concerns as follows: 

• In response to the concern that the hours are excessive he said that the 
hours of operation were thoroughly traversed by the Council when approving 
the resource consent. He also believed that he was a responsible licensee 
and that his staff would uphold the legislation and provide a safe and 
responsible environment. 

• Though a tavern style licence had been applied for, the premises would still 
very much be restaurant based and food orientated. 

• That insofar as the new premises related to "Revival Bar" it would allow 
"Revival Bar" to improve its food offerings and overall host responsibility. 

• In response to comments about the premises being a night club he said that 
music would be played on site through a controlled and calibrated sound 
system and that this matter had been thoroughly deliberated on in the 
resource consent process by two acoustic experts and had been proven to 
comply with the city plan noise standards. He did not believe it would be 
intrusive outside of the premises by creating any undue effect on any nearby 
residents. 

• Mr Giddens said that he would continue his approach of having an open 
door to any person who had concerns and that he would continue his 
involvement with the Victoria Street precinct accord to work together with 
other premises in an integrated and responsible manner. 

[15] Mr Giddens noted that the hours sought for the on-licence are also within the 
draft Local Alcohol Policy (LAP) but that the LAP is not final and still requires public 
consultation. 

[16] Mr Norman Engel has recently been appointed as the overall operations 
manager for the applicant. He is the holder of a General Manager's Certificate. Mr 
Engel has worked in the hospitality industry for 14 years at a number of restaurants 
and bars in New Zealand and overseas. His experience includes owning his own 
restaurant and bar directly across the road at 131 Victoria Street. More recently he 
was the general manager responsible for the opening of the "Wakatipu Grill" at the 
"Hilton Hotel" in Queenstown. 

[17] Mr Engel gave an overview of the theme of the ground floor restaurant and bar 
and outlined the general operations. He detailed the steps to be taken to ensure that 
the requirements of the Act in relation to the sale of liquor to prohibited persons are 
observed. On typically busier nights, Thursday, Friday and Saturday, he said that 
they will enlist a security team to aid in dealing with prohibited persons. Mr Engel 
also discussed the range of non alcoholic and low- alcoholic beverages that would be 
promoted. He said that water would be free and available at all times. 

[18] A supervised designation has been sought for the entire premises and this is 
considered appropriate for this type of premises. 
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The Reporting Agencies 

[19) The Police, Medical Officer of Health and District Licensing Agency Inspector do 
not oppose the application. 

[20) In his report dated 7 February 2013, the Inspector, Mr Martin Ferguson noted 
that pre-earthquake there were some 18 licensed premises in the immediate area 
and that currently there are five. The area is considered suitable and desirable by 
the Council for redevelopment including the development of licensed premises. He 
stated that Victoria Street is the main thoroughfare to the central business district. 
Adjacent to Victoria Street are Montreal Street and Durham Streets, two of the one 
way corridors in and out of the city. As the city redevelops he believes pedestrian 
and vehicle traffic along these routes will increase and, in time, return to their 
previous levels. He also noted that one of the adjacent premises is the "Christchurch 
Casino" which operates a night club type of operation attracting a good number of 
people into the area, having a capacity of 2,500 people. 

[21) Mr Ferguson commented on matters in the resource consent decision that he 
considered pertinent to the objections. He noted that the central city business zone 
sets no restrictions on the opening hours of licensed premises. Mr Ferguson also 
agreed that a licensee can only go so far to mitigate off-site effects. In his opinion the 
matter of the proposed hours of operation and potential increase of adverse effects 
have been considered under the Resource Management Act. 

[22) Mr Ferguson stated in his report: 

"In my opinion will granting this licence contribute to an increase in adverse 
effects? No doubt to some extent, however this has to be balanced with the 
fact that there are already licensed premises in the area and more are being 
developed not only in this vicinity but further in towards the central city. Any 
increase in adverse effects caused by this particular premises should be less 
than minor. " 

Objectors 

[23) Three objectors appeared at the hearing, all of whom are members of the 
Victoria Neighbourhood Association Inc. (VNA). The VNA encompasses a residential 
neighbourhood, primarily zoned Living 4C. It includes seven narrow one block long 
streets as well as parts of the busier one way streets, Durham and Montreal Streets. 

[24] Mr R J Manthei presented a statement on behalf of VNA. He said that VNA 
represented 46 residents who have formally communicated their concerns about 
"Caliente Kitchens" and/or "Revival Bar". He also said that other residents were 
concerned generally about bars with late licences in Victoria Street and the 
cumulative effects. He put the overall representation at 91 residents. 

[25) The original VNA objection had sought 11.00 pm closing. This was modified at 
the hearing to seek 1.00 am closing. Mr Manthei said that residents had experienced 
disturbances and disorder since shortly after "Revival Bar" next door began trading 
and that this still occurs on a regular basis (the hours for those premises are Sunday 
to Wednesday 7.00 am to 12.00 midnight and Thursday to Saturday 7.00am to 3.00 
am). He said that if "Caliente Kitchens" closed at 1.00 am, while it would not eliminate 
problems they would at least stop earlier. 
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[26] Mr Richard Gordon Greenlees was called as a witness for VNA. He lives on the 
opposite side of Montreal Street from the rear of the premises. He gave evidence of 
recent disturbances in the neighbourhood and supported the VNA position seeking 
1.00 am closure. 

[27] Mrs H J McVicar is the treasurer of VNA but her position on hours differed to 
that of the association. She sought closing hours of 11.00 pm Sunday to Thursday 
and 1.00 am on Friday and Saturday. 

[28] Professor David Kelly has lived in Beveridge Street for 27 years. His property is 
approximately 70 metres from the premises across Montreal Street. He supported 
the VNA position on hours. Professor Kelly believes that the 3.00 am closing applied 
for by the applicant will create adverse effects that are more than minor. He was 
concerned with the anticipated adverse cumulative effects. To illustrate this he gave 
examples of the adverse effects (principally noise) he said were created by "Revival 
Bar", which he expected would increase if the same hours were given to "Caliente 
Kitchens." Professor Kelly pointed out that the particular nature of the location was 
especially sensitive, as the narrowing of the commercial block meant that the 
premises back onto living zone properties on the other side of Montreal Street. 

Authority's Decision and Reasons 

[29] Section 13(1) of the Act states: 

Criteria for on-licences: 
(1) In considering any application for an on-licence the Licensing Authority or District 

Licensing Agency as the case may be must have regard to the following matters: 

(a) The suitability of the applicant: 
(b) The hours on which and the days during which the applicant proposes to sell 

liquor ... 

[30] Section 14(7) of the Act also states that in determining conditions in terms of 
days and hours, the Licensing Authority or District Licensing Agency may have 
regard to the site of the premises in relation to neighbouring land use. 

[31] Section 4 of the Act states the Act's object is "to establish a reasonable system 
of control over the sale and supply of liquor to the public with the aim of contributing 
to the reduction of liquor abuse, so far as that can be achieved by legislative means." 

[32] In considering an application for an on-licence the Authority is obliged to 
consider the criteria set out in s.13 of the Act including the statutory reports. It must 
then consider the objections. Finally it must consider whether or not the object of the 
Act will be achieved if the application is granted. 

[33] Given a lack of opposition from the reporting agencies we are satisfied that the 
applicant has established its suitability. In particular, the recent additions to the 
management team, such as that of Mr Engel, have given us confidence that the 
provisions of the Act will be complied with. 

[34] The objectors sought a curtailing of the proposed hours of operation. They 
aired two concerns. 

[35] They asserted that noise emanating from the premises justified shorter hours. 
We consider that the objectors can take some comfort from such matters as the 
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suitable applicant, the purpose built and almost entirely enclosed premises, and the 
type of operation that is proposed. Although a tavern style licence is sought, there 
will be strong focus on food, Finally, but importantly, the strict resource 
management conditions should result in little noise escaping from the premises. 

[36) Of greater concern to the objectors was noise from patrons leaving the 
premises in the early hours of the morning. Whilst the applicant has said it would do 
what it can to alleviate this problem, the Authority recognises that there is only so 
much a licensee can do once patrons have left the premises. 

[37) Of the criteria in s.13(1) of the Act, the only relevant one is that pertaining to 
hours. If these were the only licensed premises which were able to close at 3.00 am 
then there could be some justification in reducing the hours taking into account the 
principles in ss.14(7) and 4. However, the reality is that these are not the only 
licensed premises in Victoria Street. Others presently have extended hours and 
others are likely to have, given that the area is identified as an 
entertainment/hospitality precinct. The problems experienced by and anticipated by 
the objectors essentially derive from the location of the premises and their zoning. 
That is a Resource Management Act matter. 

[38) At the hearing it seemed to us that the real grievance of the objectors related to 
the resource management process. They recognised that resource management 
issues could not be re-litigated as part of this application. Their concerns with 
"Revival Bar" made at the hearing of the renewal application for those premises. 
They were taken into account in the Authority's decision. 

[39) The comment made by the Authority in that decision applies to this case too; 
"Given the fragile location of the premises, a pro-active approach to dealing with the 
objectors' and the reporting agencies' concerns must be implemented and 
maintained." 

[40) We note that any licence issues for an initial period of one year. If any 
problems eventuate this will no doubt be raised by the reporting agencies and any 
objectors when a renewal is sought. 

[41) The preparation of a LAP under the Sale and Supply of Alcohol Act 2012 will 
give the community a further chance to have some input into what they consider to 
be appropriate hours for neighbourhood premises. 

Conclusion 

[42] We are satisfied as to the matters to which we must have regard set out in 
s.13( 1) of the Act and have taken into account the objections and s.4 of the Act. The 
application is granted. The premises will be designated supervised. The trading 
hours will be from Monday to Sunday from 7.00 am to 3.00 am. 

[43] The premises are to be completed in two stages. This will need to be taken into 
account in issuing the licence. A licence cannot issue until the requisite clearances 
have been obtained. 
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[44] The licence will not issue until the expiry of 20 working days from the date of 
this decision. That period is the time provided by s.140 of the Act for the lodging of a 
notice of appeal. 

DATED at WELLINGTON this 7th day of June 2013 

BM Holmes 
Deputy Secretary 

Caliente Kitchens.doc(aw) 
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BEFORE THE DISTRICT LICENSING COMMITTEE 
AT WESTERN BAY OF PLENTY 

IN THE MATTER 

AND 

IN THE MATTER 

of the Sale and Supply of Alcohol Act 2012 

of an application by KLM ENTERPRISES LIMITED for 
a on-licence in respect of premises situated at Shop 6, 
168 Omokoroa Road , Omokoroa, to be known as "The 
Locals Bar and Eatery" 

STATEMENT OF EVIDENCE OF KUNAL LACHHANI 

BROOKFIELDS 
LAWYERS 
JD Young 
Telephone: 09 379 9350 
Fax: 09 379 3224 
P 0 Box 240 
DX CP24134 
AUCKLAND 
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MAY IT PLEASE THE COMMITTEE: 

Introduction 

1. My name is Kunal Lachhani. I was born 14 September 1990. I am the 

sole director and shareholder of KLM Enterprises Limited (KLM ). KLM 

applied for an on-licence for premises at Shop 6, 168 Omokoroa Road, 

Omokoroa, to be known as "The Locals Bar and Eatery". The 

application was prepared by our consultants. 

application before it was lodged. 

reviewed the 

2. I currently own or operate the following licensed premises: 

(a) Super Liquor Paihia (since 2013); 

(b) The Hunter Star Tavern in Kawakawa (since 2016); 

(c) Super Liquor Omokoroa (since 2015); 

(d) Bay Liquor Paihia (since 2013); and 

(e) Super Liquor Kawakawa (since 2016). 

3. I am also involved with the following businesses: 

(a) A kombucha brewery in Auckland (since 2018); and 

(b) Gas Helens ville (a service as station - since 2013). 

4. I have never had my duty managers certificate suspended. Super 

Liquor Omokoroa failed a controlled purchase operation in September 

20161. None of my other premises have ever had a licence suspended. 

5. I note that the application states that I have no criminal convictions. I 

disclosed my EBA conviction and diversion through my lawyer. I didn't 

realise that an EBA was a criminal conviction so did not mention it 

when reviewing the application. I am not proud of these two matters. 

Brown v KM Trading Limited [2016] NZARLA 506 (14 December 2016). 
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In the last 6 years I have invested considerable time and money in my 

businesses, and I would not jeopardise that investment. I understand 

that convictions can impact on my businesses. If I consume any 

alcohol, even one small drink, I never drive. 

The Locals Bar and Eatery 

Overview 

6. Many of our customers at the Super Liquor Omokoroa store had 

mentioned that it would be nice to have a sports bar with good food in 

Omokoroa. It was these comments that made me think about opening 

a bar and eatery. 

7. One of our family trusts owns the building. We decided to grant a 

lease to KLM to open a bar. The lease referred to a TAB because at 

that time we had not fully developed the bar concept. We wanted all 

options available. 

8. When we prepared the application, we decided we would not have a 

TAB. That is why the application makes no mention of a TAB. We 

have also recently removed a TAB from the Hunter Star tavern in 

Kawakawa as part of the refurbishment of that premises. 

9. We did include a gaming machine room as some customers 

mentioned that they would like that. However, given the concerns of 

objectors we decided to remove the gaming room from the application. 

We decided we could use that space and a function room or private 

dining area. 

10. Our vision is for a family friendly bar with good food. The Papamoa 

Beach Tavern2 is an example of this type of premises. The food is 

quite simple but well made with good ingredients. We will also have 

pizza available from the nearby pizzeria (Neighborhood Pizza -

https://neighborhoodpizzeria.mobi2go.com/) and will display their 

menus within the premises. They are one of our tenants and we have 

http://www. papamoabeachtavern .co . nz/ 
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a good relationship with them. We will do food promotions such as 2 

for 1 burgers on Monday nights. 

11. The Papamoa Beach Tavern has a playground and large garden bar 

area. It is family friendly. We have based our bar on the Papamoa 

Beach Tavern, which has a playground area with a slide. It has a 

tavern on-licence. The Postman's Leg in Glenfield has a large outdoor 

area and playground. 

12. We see Omokoroa as a growing area. The Omokoroa Community 

Plan 2017 shows the population growing and refers to growth in 

houses and schools (attached and marked "A" - see pages 6 and 7). 

I have done my own research into the area and have learned about the 

area from working at our Super Liquor store. The community is full of 

families and nice people. We have experienced very low crime at our 

store when compared to our other businesses. My research indicates 

significant growth in the area with over 1000 house lots being 

approved by the Council in the last 18 months. The Harbour Ridge 

development has about 300 sections (https://harbourridge.co.nz/). 

Kaimai Views has another 250 sections and houses 

(http://www.classicbuilders.co.nz/upcoming-subdivisions/bay-of

plenty/kaimai-views/kaimai-views-enquiry/). 

Staff 

13. We will employ the following staff: 

(a) 2 x full time duty managers; 

(b) 2 x part time duty managers/bar staff; 

(c) 1 x Chef and 1 x Sous Chef; and 

(d) 3 x wait staff/glassies. 

14. We hope to employ locally. Attached and marked "B" is a draft 

weekly roster. 

15. I will also be available to work and cover shifts. I will be at the 

premises at least 3 days a week and will rent or buy a house in 
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Omokoroa. I have good reliable staff at my other premises so I will be 

able to focus my attention on Omokoroa. 

Training 

16. All full-time bar staff will have managers certificates and will be 

appointed as duty managers. They will assist me with staff training. 

We will seek to employ a part-time duty manager also. 

17. Other staff will be trained in house and if they are loyal and show 

potential will be encouraged to sit the LCQ course. Part-time staff and 

wait staff (glassies etc) will be required to do the Servewise on-line 

course and will be given induction training . After that, there will be 

monthly training sessions on specific aspects of the law (intoxication , 

minors , food and non-alcoholic beverages etc). I will also have a 

weekly meeting with all staff to discuss the week ahead and discuss 

any issues from the previous week. My training manual is attached 

and marked "C", which we have obtained from Hospitality New 

Zealand. 

Hours 

18. As noted in the memorandum filed by our lawyer, we have decided to 

reduce our trading hours to 1 Oam to 11 pm. We have done this for a 

number of reasons: 

(a) Many objectors referred to reducing hours and we have carefully 

considered that view. Our own survey of Super Liquor customers 

also showed that some people would prefer reduced hours (closing 

at 11 pm). Attached and marked "D" is the survey we did about the 

bar for two weeks in September 2018. It is not a professional or 

independent survey. The main reason we did it was to check that 

there was support for the proposal as there had been positive 

comments in the past. There were also some comments about no 

pokies or TAB; 

(b) We think the earlier closing hour better fits with the style of bar we 

want to develop. It is not a late-night venue; 
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(c) We th ink that the risk of intoxication or poor behavior is reduced 

with the earlier closing hour. In our experience, the potential for 

intoxication to occur can increase after midnight; and 

(d) We considered 10pm closing but felt that was too early particularly 

on Thursday, Friday and Saturday. We will have televised sports 

and many games finish around 11 pm (All Blacks tests, Super 

Rugby and NRL games played in Australia for example). 

Location 

19. The premises is located within the village centre. We have developed 

some of the commercial buildings within the village centre. We think 

this is the best location for the premises as it is surrounded by other 

commercial activity. 

Suitability 

20. Some objectors have questioned my suitability. I have referred to two 

historical incidents. I regret those incidents. Since those incidents 

have owned and operated a number of businesses that sell alcohol. 

21. The Hunter Star Hotel in Kawakawa is my only on-licence business. 

The Hunter Star Hotel has a bottlestore, bar, pokies, and 

accommodation. We don't have TAB at that premises anymore. The 

local area is relatively poor and has a high crime rate. It is a 

challenging premises to operate successfully. I have managed the 

premises with the help of good staff and regular training. We have 

refurbished and tidied the bar up, which has meant that the locals treat 

it better. It is now a safe premises and a good business. 

22. I consider that I am suitable. I am honest and hardworking. I want to 

make the Locals Bar and Eatery a success and a place that locals 

support. 

Amenity and Good Order 

23. I am aware that some objectors are concerned about amenity and 

good order of the locality. I do not think that the premises will impact 

103



Page 7 

that local area. As a family friendly venue with good food , we will not 

have a late-night rowdy clientele. We don't want those people. 

24. I hope that the reduced hours might also remove the objectors 

concerns around noise or nuisance. 

CONCLUSION 

25. I have listened to the concerns of objectors and the community and I 

have amended the application in response to some of those concerns . 

Some objectors don't want a bar at all so I am not sure I can ever 

address their concerns. All I can say is that I think the bar needs to be 

safe, well run and family friendly to be successful. A dark and dirty 

tavern would not be successful in this location in my view. 

26. I seek that the application be granted on the terms sought with the 

reduced trading hours set out in this evidence. 

K Lachhani 

29 January 2019 
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Introduction 

] PURPOSE OF' Tl-IE PLAN 
u 

" " ~ This Plan expresses the aspirations of the growing 
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community of Omokoroa for the next 10 years. We 

live in a special part of New Zealand and all need to 

be active in ensuring that culture, arts, community 

amenities, environment, recreation and land-use 

keep pace with our population growth to the benefit 

of all residents. 

This plan, written by the community, captures its 

visions and aspirations and provides the impetus and 

direction to move ahead with confidence, our actions 

representing the voice of the community. 

Although owned by the community, it is important 

t o invite other organisations to sit around the 

table and make contributions re levant to their 

role. This cou ld be the District 1-lealth Board; 

Regional Council; NZTA or other organisations with 

a mandate to work in our area. !=or example, this 

plan is not a Western Bay of Plenty District Counci l 

(Council) policy document, therefore to influence 

C ouncil, submissions should be made, quoting the 

Plan , to Counci ls Annua l Plan, Long Term Plan and 

Structure Plans. The document also provides the 

mandate to hold talks with Council staff and elected 

representatives. Councils "I-lave your Say" web 

pages are also a valid way of contributing. 

Relevant agencies should always be invited to the 

table as they all have their own annual work plans, 

staff and budgets, and working together, far more can 

be achieved. 

The Community Board also plays an important 

part in our development and we can input either 

by correspondence or attending the Public l=orum 

section of their meetings so members are aware of 

items that should be addressed to Council. 

The Plan is designed to take Omokoroa forward, and 

does this by expressing actions, along with timeframes 

and who will be involved. 

The Plan captures the philosophy of live, work, learn 

and play the SmartGrowth Strategy to effectively 

manage growth in the Western Bay region. 
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MOW AND WMV TMIS PLAN 
WAS DEVELOPED 

This is an update on the 2010 Plan to encapsulate 

items that still need attention and to review the 

changed requirements of Omokoroa due to 

growth. It has been formulated by local people, 

with Western Bay of Plenty District Counci l staff 

providing valuable support. 

A group of community-minded residents with a strong 

interest in the future of Omokoroa initially met in 

July 2016 to discuss the Plan and the method to do 

the review. The process was delayed for a whi le but 

it started to gain momentum before the end of 2016 

with responsibility for each section of the Plan being 

attended to by a particular group member. Members 

consulted with interested parties to formu late the Plan 

and a number of drafts were revised as time went on. 

In May, 2017 Council held a public "Community 

Conversation ~vent" at the Omokoroa Boat C lub 

where residents cou ld ask the Mayor, Counci llors, 

Community Board and New Zealand Land Transport 

Agency (NZTA) staff about topical matters such as 

reserves, roading upgrades, special housing, walkways/ 

cycleways, Sl-h, coastal erosion, sport and recreation 

and waste management. ~ach area had displays 

to explain the projects to residents. Views shared 

between Council personnel and residents have assisted 

Council in drafting the 2018-28 Long Term Plan. 

The Community Development Plan Group also had a 

stand where the early draft was displayed. Residents 

completed "post it notes" to make suggestions fo r 

matters that needed attention. Some 400 people 

attended the event and about 260 "post it notes " 

were received. 

The hot topics were reserves, Domain/!;:splanade 

parking, secondary school and the Omokoroa/SH2 

intersection. 

A further "Community Conversation ~vent" was held 

at the Omokoroa Community Church a couple of 

weeks later where about 100 people attended and 

similar suggestions were canvassed. 

With the anticipated growth of Omokoroa, people 

advised we need to plan for new centrally located 

community and cultural Hubs. 

CTI 
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A Snapshot of Omokoroa 

Population 

The University of Waikato hosts the National Institute 

of Demographic and i::::conomic Analysis (NID!;A) and 

is the local expert in studies of population trends etc. 

They have provided population trends out to 2043 as 

seen in the graph: z 
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J=AST J=ACTS 

• Three new Omokoroa Point School classrooms in 

2017 brings the total to 14 classrooms 

• Omokoroa has one of the highest number of 

volunteers per capita in NZ, and has received an 

award from Community Patrols NZ for the highest 

number of patro l hours in the country 

• The Skate Path completed in 2016, has won two 

awards, the NZ Recreation Society "Outstanding 

Project Award" and the Trustpower "Supreme 

W inner" category 

• The l=ebruary 2013 census counted 1221 dwell ings 

in Omokoroa with just nine houses under 

construction. Since then around 270 building 

consents have been issued, 110 of them in the year 

ending July 2016. Th is means that the number of 

dwellings existing, or currently under construction, 

in Omokoroa is close to 1500; a growth of 

approximately 7%/year 

• Omokoroa Road traffic counts, taken at 160m 

- 2oom from the State Highway showed 4000 

vehicles in 2011 gradua lly increasing to 6000 

vehicles in 2017 (Data from Westlink). 

DEJ=INITION OJ= ROLES 

Advocate: 
Promote the interests of the community to other decision 

making organisations, for example Central Government. 

Facilitator: 
l;:ncourage others to be involved in these activities 

by bringing interested parties together to progress 

identified issues. 

Funder: 
l=und other organisations to carry out these services. 

l=unding may be contestable. 

Monitor: 
Wi ll gather information on these activities and check 

against progress towards fu lfi lment of actions. 

Partner: 
!=und and carry out these services in formal partnership 

with other organisations. 

Provider: 
l=ull responsibi lity for funding and carrying out 

these services. 

Lead: 
Expert or knowledge ho lder. tv1ay be involved at 

different times of the p lan or process giving direction, 

guidance or technical advice. 

Regulator: 
Statutory responsibi lity and may choose to regulate 

these activities. 

..... 
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Omokoroa's Rich Past 

Tangata Whenua' 

History of settlement in the area can be traced 

back to the earliest Nga Marama tribes, who were 

already living in the bush and around the Tauranga 

Harbour when the three recorded Maori waka 

arrived up to 700 years ago. 

In the central area Ngati Ranginui evolved with six hapu 

between the Waimapu and Aongatete rivers. Pirirakau 

remains the local dominant hapu but shares the role 

with affi liated tribes from over the Wairere Track 

(Ngati Haua) and Ngati Rangiwewehi from Te Arawa. 

Tribal settlements evolved circa 1700-1750 with 

accepted sharing of land and access for food gathering. 

There are remnants of two pa on the peninsula - Wai

huri on the headland and Rauhuria, but little is known of 

their history. 

In the early 1820s the first trade was established in 

muskets and flax with mission stations established 

soon after. along with a progressive Maori timber 

and fla x trading economy especially through Te Puna 

Point plus widespread seasonal cropping. lntertribal 

"Musket Wars" in the 1830s were frequent and savage 

until mid-century and changed allegiances and balance 

of influence. Te Waharoa, the great chief of Ngati 

Haua, lived at Omokoroa in his later years and on ly 

returned back to Matamata to die in 1838. 

In 1858 the Kingitanga Movement developed from 

the Waikato to protect land from growing alienation. 

Local Maori alliances changed. The Land Wars of the 

1860s with Government troops are well documented. 

Land confiscation after 1864 caused deep grievances, 

particularly to Ngati Ranginui are being addressed 

through the Raupatu Claims process. A further Ngati 

Ranginui Bush Campaign in 1867, objecting to the terms of 

the Te Puna Katikati Block confiscation, destroyed all the 

local settlements and crops and Pirirakau were dispersed 

and lost their presence on Omokoroa Peninsula. 

Few of the promised blocks were returned and Maori 

ownership was often forfeited due to the survey fees 

that were imposed. ~uropeans started acquiring the 

land for farm development. However Ngati Haua 

' Material in th is section was sourced from Peter Rolleston, University of Waikato. Local History Lecture Series 7-000 

1 Material in this section has been sourced from 'Omokoroa' written by Jenny Woods and 'Matakana fsland' edited by Heeni J.Murray, Te Iwi o Matakana 

retained ownership of a block at the western end of 

Prole Road that is called Ngati Haua Orchards. 

Pakeha Settlement of Omokoroa2 

In 1876, the Reverend Joseph Tice Gell ibrand, wife 

Selina Hannah and fami ly friend ~ l izabeth Winspear, 

who later changed her name to Gellibrand, chose to live 

in Omokoroa. Prior to their arrival Tice had been the 

founding clergyman of the All Saints Church in Hobart. 

Gell ibrand purchased land stretching from the tip of 

the peninsula, to where the Tauranga-Katikati highway 

is today, from severa l different Maori owners, including 

a group of Ngati Rangiwewehi from Te Arawa who 

were living on the Point, Ngati Haua from the Waikato, 

as well as the Pirirakau hapu of Ngati Ranginui. Tice 

named his property Omokoroa, meaning 'The Place of 

Mokoroa' in recognition of the man Mokoroa who had 

introduced him to Omokoroa pen insula. 

Tice developed an orchard, and a vineyard and distil lery 

to produce his wine. l=or the sum of 1,250 pounds, he 

built a 16th century style, pit-sawn kauri villa near the 

headland of the peninsu la. Around the house, he planted 

exotic trees from seeds he had brought from Tasmania. 
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In 1878, !;l izabeth married tnglishman Arthur Algernon 

Crapp, a captain in the Armed Constabulary with a 

distinguished record in the Land Wars. Their wedding 

took place in Auckland and on return to Tauranga 

by ship. Tice's wife Selina, hired a small boat and 

boatman for the short journey across the harbour to 

Omokoroa. She was drowned when the boat capsized 

--L 

in bad weather and local Maori found her body the 

next morning. Tice died in 1887. 

- • " 

Captain Arthur Crapp and !;lizabeth continued running 

the farm, and produced a family of five sons and three 

daughters. t lizabeth died in 1894 and Arthur in 1928. 

Tice, Selina, Arthur, tlizabeth and Arthur's mother are 

buried in the tlms Missionary Cemetery in Tauranga. 

On 7 October 1975, Arthur and t lizabeth 's youngest 

son Gerald Vivian Crapp gifted in perpetuity to the 

Crown the homestead gardens and the Maori Pa and 

trench on the peninsula tip. This area is now known 

as the Gera ld Crapp Historical Reserve and is to 

be preserved as a p lantation of exotic trees. The 

homestead, including many va luable heirlooms, 

stet destroyed by fire on 25 May 1958. 

The Crown handed the responsibi lity of the reserve's 

maintenance to the Western Bay of Plenty District 

Council and to the community of Omokoroa. 

In the early 1900s-1940s there was more settlement of 

families and the establishment of pastoral farming, mainly 

dairy. The beac;:h has long been valued for recreation and 

commerce and also access to the harbour and tv1atakana 

and Motuhoa Islands. Omokoroa is a traditiona l landing 

and embarkation point fo r the people of Matakana 

Island. The wharf was used to convey produce and 

livestock. Boat trips from Tauranga brought people 

out to Omokoroa for picnics and baches started to be 

built in the 1940s as holiday homes. From 1960 there 

was a shift t o horticu lture, lifestyle and urban living. '° 
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Culture, l-leritage and Arts 
There is keen support for the arts, both visual and performing in Omokoroa. 

These groups are expanding and requ ire a 
permanent base, particularly the Omokoroa 
Public Art Group. Its exhibition days are always 
well attended. The Omokoroa Public Art Group 

plans to have outdoor art displayed on or near 
the roundabouts on Omokoroa Rd and on The 
tsplanade. An e xample of its projects is the 

"Lizard" carving at the entrance to Omokoroa. 

The 1-listory Group has regular meetings, invites 
guest speakers, promotes history days, arranges 
historical signage and seeks to inform new residents of 
Omokoroa's past. The Gellibrand statue in the Gerald 

Crapp 1-listoric Reserve was one of their projects. 

Omokoroa has grown from a rural dairy farming area 

in the early 1900s to orchards and lifestyle blocks to 

today's ever developing urbanisation so it is important 
that the area's heritage is not forgotten . 

Developing the arts 

Action No. Key Action 

Develop a cultural hub that nurtures 
and sustains interest in the arts and 

caters for all 

Mow it will be done 

Investigate if there is sufficient support within the community to establish a 
working group to co-ordinate the activities of interested arts groups 

The activities of a range of arts groups would form the cultural hub e.g. music, 
writi ng groups, genealogy, poetry, bands, dance. art, pottery, qu ilting, knitt ing, 
drama etc. 

Identify if there are ava ilable building/s for use, rent or lease with storage space 
tables, dry interior. etc., or purchase land for construction of a purpose-built 

library/service centre/art/archive/museum space 

Submit t o Council's 2018 Policy on Community Hubs 

Who will be involved 

Arts Groups (facil itators/ advocate) 

Local artists & performers (facilitators) 

Creative Tauranga (partner) 

WBoPDC (facilitator) 

Community Board (advocate) 

Community groups (advocate) 

Timeframe 

Next 1-3 years 
now that rapid 

popu lation 

growth is 
occurring 
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Developing the arts 

Ac:tion No. Key Ac:tion 

2 O rganise and promote creative days 
within the community 

Mow it will be done 

Seek interest from local artists and performers to establish an action group 

Co-ordinate the activities of arts groups and individuals so they can be involved 

Who will be involved Timeframe 

Arts Groups (facilitators/advocates) Ongoing 

Local artists and performers (facilitators) 

Identify themes for creative days e.g. art in the park, plays, m.usic, concerts, open Creative Tauranga (facilitator) 

3 Insta ll high quality art and sculpture in 
our public spaces 

air movies etc. 

Promote the arts 

Refer to Council's Public Art Policy, which supports the installation of art in 
public spaces and provides guidance to do this 

Omokoroa Public Art Group to continue with themes/sculptures along 
Omokoroa Road to water front 

Understanding, protecting and celebrating cultural heritage 

Ac:tion No. 

4 

5 

Key Action 

Promote the protection of historic 
places and cultural he ritage 

Hold public events to share and 
celebrate cultural heritage and develop 
good rela tionships between cultures 

Mow it will be done 

Refer to Council's Cultural Heritage Study, which identifies cultural sites, 
including those in Omokoroa, to be included in the District Plan 

Identify historic places, natural heritage and heritage landscapes and historic 
sites both Maori and European in Omokoroa not included in the District Plan 

Identify these sites with appropriate signage e.g. original road into Omokoroa 
Beach Grove to Esplanade, farm houses of significance, slipway, original 
Gellibrand Wharf, Boat Club. Settlers Hall, Bowling Club etc. 

Provide and promote information and reflection about local Maori in conjunction 
with Pirirakau 

Walkway - Cycleway development to include signage of historical/cultural significance 

Seek interest from groups keen to organise and co-ordinate eve nts 

Identify events to be cele brated 

• ANZAC Day, school, hall and club celebrations of 20, 25, 50, 75 and 100 years etc. 

To introduce new residents by means of video evenings, displays of historic 
pictures and regular history days 

Encourage networking and co-operation between groups 

Public Art Group {monitor/ facilitator) 

Local Artists (facilitators) 

Creative Tauranga (advocate / fac ilitator) 

WBoPDC (regulator) 

Community Board {funder/facilitator) 

Who will be involved 

Omokoroa History Group {monitor/ 
advocate) 

Tangata Whenua - Pirirakau {partner) 

WBoPDC 

Historic Places Trust {regulator) 

Omokoroa History Group {providers/ 
advocates) 

Com munity groups (providers/ 
advocates) 

Tangata Whenua (provider/ advocates) 

Ongoing 

Timeframe 

Ongoing 

Ongoing 

.. .. 
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Social and Community 
The peninsula village of O mokoroa is moving towards town status. It is well posit ioned 

for change, largely because of the involvement of community-minded residents who 

contribute positively to promote an inclusive, caring society. 

Omokoroa has one of the highest number of 

volunteers per capita of any community in our 

country. We value the local volunteers who keep us 

safe through community patrols, the !=ire Service 

and first responders to name a few. The work of 

Omokoroa Environmental Managers Incorporated, 

our environmental group, is constantly challenged 

to control pests, curb mangroves and protect our 

birds and estuaries. 

Sharing the Omokoroa Peninsula is now an even 

greater challenge. Increasing population means 

more pressure on the natural environment and 

more traffic. Local amenities are strained and slow 

to keep pace with development. 

Our new skate path, boardwa lk/cycle path and 

tennis courts are also great attractions for residents 

and visitors. Limited and inappropriate parking 

on The Esplanade and grass berms continues to 

frustrate locals. 

Omokoroa's future and quality of life will depend 

on the strength of community leadership with the 

continued support of all residents and volunteers. 

Our community strongly supports a vision fo r 

secondary schooling in Omokoroa, reducing 

the need to transport our young peop le daily 

along Sl--12. A school wil l strengthen our sense of 

belonging and pride in our place. 

We only have what we value because those 

previous generations made their choices well. 

120



Improving access to local services and facilities 

Action No. 

6 

7 

8 

9 

10 

Key Action 

Plan fo r a secondary college to 
service Omokoroa 

Plan fo r a second primary school 
in Omokoroa 

Refurbish or replace the Settlers Hall 

Ensure sufficient provision of medical 
services, including home support, 
health services, ambulance se rvice 

Identify community need for 
a cemete ry 

How it will be done 

Advocate through the Stage 3 Structure Plan for land to be set 
aside/designated for secondary education 

Advocate through the Stage 3 Structure Plan for land to be set 
aside/designated for a second primary school 

Submit to Long Term Plan 

Liaise with exist ing me dica l p ractitione rs and District Health Board (DHB) to 
e nsure a plan is devised to meet the medical needs of the people of Omokoroa. 

Lobby St John for full ambulance service 

Advocate for increase d level of service 

Counci l to analyse the number of deaths over the past 10 years and project 
future need 

Who will be involved 

WBoPDC (advocate) 

Community Board (monitor/advocate) 

Ministry of Education 

Ministry of Educat ion 

WBoPDC (facilitator) 

Community Board (monitor/advocate) 

Primary School Board of Trustees 

Settlers Hall Committee (monitor) 

Community Board (advocate) 

WBoPDC (regulator) 

Community Board (monitor/advocate) 

Local Membe r of Parliame nt (advocate) 

WBoPDC (advocate) 

Community Board (advocate) 

Timeframe 

Now 

Now 

5 yea rs+ 

1·2 years 

As required 

.. 
"" 
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Supporting people to get involved in the community 

Action No. 

11 

Key Action 

Improve community connections e.g. 
Men's Shed, playgrounds, walking 
tracks that link school, homes and 
leisure community faci lities safely 

How i t will be done 

Consultation with community and implementation of decisions 

Retaining Omokoroa's 'village' feel and sense of safety 

Action No. 

12 

13 

Key Action 

Provide a safe and pleasant 
environment for all residents 
of Omokoroa 

l;:voke pride and community spirit 
in Omokoroa 

How it will be done 

Maintain Community Patrol, Police Information Centre, Neighbourhood Support 
groups. Seek a permanent Police presence in Omokoroa. Improve lighting in 
dark areas 

Encourage all residents to take responsibility for personal emergency p lanning 
and training in Civil Defence (EM BOD) 

Make use of Community Patrol to gather informal statistics on a range of 
issues (overn ight parking on reserves/number of rabbits or possums seen/stray 
dogs etc.) 

Consider CPTE;:D principles (Crime Prevention Through l;:nvironmental Design) 

Develop a theme for the town centre and submit to Stage 3 Structure Plan 

This would include detailing the overall look and feel of the peninsula, e.g. new 
public buildings, commercial and business signs/colours/building cladding 

Screening (e.g. trees) of indust rial areas etc . 

Who will be involved 

Community (advocate) 

Community Board (monitor/advocate) 

WBoDDC (facilitator) 

Who will be involved 

Omokoroa community po licing group 
WBoPDC (provider/funder/facilitator) 

Neighbourhood Support network 
(advocate and faci litator) 

Community Patrol (advocate) 

NZ Police (provider) 

Regional Council BOD (provider/ 
faci litator) 

Tauranga Western Bay Safer 
Communities (advocate) 

Timeframe 

Ongoing 

Timeframe 

2018 onwards 

Community and local groups (advocate) Ongoing 

Omokoroa Community Board (advocate) 

WBoPDC (service provider) 
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Development - Commercial, Industrial and Residential 
We recognise that Omokoroa is an area of growth. It is imperative that the features 
and characteristics important to the local people are retained. 

Leadership and responsibility to bring together 

developers, community and volunteers needs to be 

considered by Western Bay of Plenty District Council. 

Property development companies must enhance and 

protect our special p lace. There needs to be more 

tripartite dialogue between those that grant resource 

consents, the developers, and the people who call 

Omokoroa t heir home. 

Residents value and enjoy the natural beauty and 

country feeling of the area, including the strong sense 

of communit y and associated friendliness. 

SmartGrowth emphasises the need to provide 

land and services fo r housing, business, community 

activities and recreat ion. It means that people can 

meet most of their daily needs within their 

own communities. 

Long-term planning identifies specific areas of both 

commercial and industrial businesses to develop and 

provide for a range of employment opportunities. 

Planning also identifies where people can live and 

enjoy their leisure time. Sections of varying sizes 

would mean d ifferent types of homes could be built 

- catering for all age groups, family sizes and lifestyles. 

This would contribute to the diversity of Omokoroa. 

Ongoing residential development in Omokoroa is 

proceeding according to Council's structure planning. 

The development of new businesses, land and light 

industrial land, including a new town centre, will 

provide opportunities for local support services 

and for employment. The District Plan provides for 

commercial growth in Omokoroa. 

It is important that the social infrastructure of the 

peninsula develops in pace with residential and 

commercial growth. 
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Developing a range of employment opportunities 

Action No. 

14 

15 

Key Action 

Ensure that the commercial zones one 

are well planned, conveniently located 
and attractive 

Ensure provision is made for a social 
and community hub 

Ensure that the industrial zone is 
well planned and separate from 
the commercia l centre and 
residential areas 

Mow it will be done 

The design and layout of the commercial area will need to comply with Structure 
Plan and District Plan regulations. This will consider the layout of the town 
centre and conditions as far as they comply with the Resource Management Act 

Submit to the Stage 3 Omokoroa Structure Plan 

Require community consultation on design, formats, themes and retail/service mix 

The design and layout of the industrial area will need to comply with existing 
Structure Plan and District Plan regulat ions 

Submit to Stage 3 Omokoroa Structure Planning in 2018 

Submit to Disrict Plan review 

Encourage industrial development so people can work in the area 

Action No. 

16 

17 

Key Action 

Minimise the visual impacts of the 
industrial area on the surrounding 
environment 

1-Jeavy industry activit ies should not 
occur in Omokoroa 

Mow it will be done 

The District Plan includes requirements to minimise the visual impact of 
industrial development 

There are Streetscene performance standards, which apply to Omokoroa 
Industrial Zones (District Plan Section 18.4) 

Specific Regional Council rules and District Plan rules will not permit "noxious" 
industries to be located in Omokoroa 

Submit to Stage 3 Omokoroa Structure Plan 

Permitted activit ies are specified in the District Plan 

1-Jeavy industry is not permitted within the light Industrial Zone 
(District Plan Section 18.3) 

Transport and contractors depots are not permitted within the light Industrial 
Zone (District Plan Section 18.3) 

W ho will be involved 

Community Board (monitor) 

WBoPDC (regulator/facilitator) 

Private sector developers (partners) 

Existing businesses & service 
providers (advocate) 

Community Board (monitor) 

WBoPDC (regulator/funder/ 
facilitator) 

Existing businesses & services 

(advocate) 

Private sector developers (partner) 

Who will be involved 

Community Board (monitor) 

WBoPDC (regulator/facilitator) 

Developers (providers) 

Community (submitter) 

WBoPDC (regulator/facilitator) 

Developers (providers) 

Timeframe 

Ongoing with 
reviews as area 
develops and 
grows 

2018 Structure 
Plan 

Timing subject to 
development 

Timeframe 

Ongoing 

2018 
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Encouraging commercial development so people can work, shop and play locally 

Action No. Key Action 

18 Explore how the concept of a 'village 
green' could be incorporated into all 
fu ture commercial centres 

19 A new library and community centre 
should be located in Omokoroa 

M anaging residential development 

Action No. 

20 

21 

Key Action 

Developme nt should be managed 
so there is a mix of dwelling and 
section sizes 

Residential development to be 
managed to meet demand without 
large areas of land being developed 
pe nding sales that could leave a 
vacant and barren landscape 

How it will be done 

Use feedback from this Community Plan to make submissions to the Stage 3 
structure planning and to the Community Board 

The District Plan provides for commercial growth in Omokoroa. The two key 
areas are a proposed town centre and a neighbourhood centre in Tralee Street 

Build a new library and community centre, preferably in Tralee Street and 
submit to Stage 3 Structure Plan in 2018 

How it will be done 

Ensure the community is involved in lobbying through the 2018 Structure Plan 
for developers to vary the size of sections and buildings, to assist with provision 
of housing to accommodate a range of budgets 

Structure Planning reflects the strategic direction set by SmartGrowth by 
identifying areas where a wide range of sustainable housing options can be 
provided 

Structure Planning provides for a variety of densities of housing types from 
single-storied conve ntional houses to low rise multi-storied apartments 

As well , the Built Environment Strategy seeks to assist in achieving good urban 
design outcomes in line with the New Zealand Urban Design Protocol and 
to promote the principles embodied within the "Crime Prevention Through 
Environmental Design (CPTED)" national standard (District Plan Section 17) 

Community works with Council to identify existing ecological features and 
methods for protection in the structure plan 

Who will be involved 

Community (advocate) 

Community Board (advocate/ 
submitter) 

WBoPDC (regulator/facilitator) 

Developers (providers) 

Community Board (Advocate) 

WBoPDC (partner/provider/ 
facilitator) 

Who will be involved 

Community Board (advocate) 

WBoPDC (regulator) 

Developers (providers) 

Comm unity (advocates) 

WBoPDC (provider) 

Regional Council (provider) 

Timeframe 

2018 

1-2 years 

Timeframe 

Plann ed to be 
progressively 
roll ed out over 
the next 30 years 

O ngoing 
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Environment 
The quality of the natural environment is why many people have chosen to live in 
O mokoroa. The local community is actively involved in organising environmental groups 
and putting into action their support for a healthy and sustainable local environment. 

There is strong community support for managing 

bio-diversity w ithin the principles of sustainable and 

integrated catchment management. 1-.Jowever, there is 

concern that intensive urban development, unless well 

managed, will have detrimental effects on the land 

and marine environments. The indiscriminate removal 

of mature trees to faci litate urbanisation reduces 

habit at and food for ou r native birds, impacting on the 

environmental values of the Omokoroa community. 

Mit igat ions are avai lable in the form of biodiversity 

corridors and attent ion to p lantings t hat ensure food 

continuity for nat ive fauna. 

Excellent communit y effort s to manage rat populations 

on the peninsula have addressed this threat to native 

fauna. However these efforts must be undertaken 

within a context of wider environmental management 

to achieve the desired outcomes of increased resident 

populations of native birds, for example, tui and bellbirds. 

Residents observe the worsening sedimentation 

in the harbour and q uestion t he impact of urban 

development on this ecosystem. An example being 

observations of increased sea lettuce, mangrove 

growth and an apparent decline in sea grass beds. 

With many local projects undertaken by organisations 

such as the Omokoroa Environmental Managers 

Incorporated and Bay of Plenty Regional Council 

there is a need for t he outcomes of these studies 

or projects to be presented in a way that reflects 

community environmental objectives in an easi ly 

understood format. Western Bay of Plenty District 

Council funds some aspects such as the Pest News 

and the occasional article fro m Wi ld About NZ. 

But a clear ly conveyed integrated approach to 

environmental management in media would help to 

ensure community engagement, particularly in the 

rapidly changing socia l demographics of Omokoroa. 

The Omokoroa community environmental objectives 

are reflected in the care with which local people tend 

t heir own gardens, the popu larity of the garden clubs 

and environmental groups, and the energy with which 

locals seek sustainable and affordable ways to live in 

harmony with the natural environment. People love 

using the walkways around the peninsula, swimming, 

boating or fishing in the harbour, and they understand 

they have a role to p lay in actively protecting, 

promoting and enhancing these assets. 

Change is inevitable. It is the intelligent management 

of that change to limit detriment al impacts o n 

comm unity values that is important. Long-time 

residents reca ll the peninsula's beaches with more 

white sand than at present, and easier access to the 

harbour margins. As an examp le, mitigati on may be 

by the reinstatement of sand , either by restoratio n 

of natura l processes or by bringing in sand dredged 

from the harbour. Management of pest species, both 

flora and fauna, are import ant community obj ectives 

that require clearl y defined p lans and feedback on 

efficacy. The conversation st arted in 2010 needs to 

be invigorated and adapted to 2017 techno logies 

and knowledge. 
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Achieving a healthy harbour and estuaries 

Action No. 

22 

23 

Key Action 

Identify effects of sediment/nutrients/ 
coliforms on the harbour and advocate 
for p ractical steps to reduce these 
entering the harbour 

Improve management of the estua rine 

environment 

' Bay of Plenty Regional Cou ncil 

4 National Institute of Water and /\tmospheric Research 

I-low it will be done 

Identify the source of local contaminants 

Reduce sediment, nutrient and coliform inputs from surrounding land-use 

Investigate community mon itoring of harbour health indicators (e.g. sea 

grass beds) 

Implement reporting of harbour ecosystem health to the community 

Advocate for the health of the harbour through submissions to policy documents 
such as the Regional Policy Statement and regional and district plans 

Ensure appropriate stormwater design and mitigation fo r new developments 

Protect ecological val ues and sites from inappropriate development (e.g. marinas 
and boat ramps) 

Identify potential areas for foreshore development and protection 

Ensure exclusion zones for dogs and dog management areas are well sign posted 
and enforced 

Advocate to Regional Council for statistical information on sea lettuce and 
review management practices 

Advocate for the healt h of the harbour t hrough submissions to policy documents 
such as the Regional Policy Statement and reg ional and district plans 

Who will be involved 

Community (advocate) 

Omokoroa Environmental Managers Inc 
(OEMI advocate} 

BOPRC 3 (regulator) 

NIWA4(service provider) 

Community Board (advocate) 

Community (advocate) 

WBoPDC (regulator, service provider) 

BOPRC (regulator) 

Private developers (funders) 

Property owners (funders) 

OEMI (advocate) 

DOC (facilitator) 

Timeframe 

Annua l 
monitoring 
and reporting 

N IWA report 

Ongoing 

.., 
~ 

131



c 
"' E 
c e 
·:; 
c 

w 

c 
"' a: 
~ 
·;: 
::> 
E 
E 
0 

0 .. 
0 

0 
...>< 
0 
E 

0 

'II' 

"' 

Managing resources more sustainably 

Action No. 

24 

25 

Key Action 

Actively e ncourage responsible 
rubbish disposal 

Encourage sustainable resource use 

I-low it will be done 

Ensuring through advocacy to the Council that bin numbers are adequate 
and emptied reflecting seasonal use 

Encourage residents and businesses to report littering to Council 

Request Council to provide recycling bins at strategic locations within the 
community 

Make submissions to the Waste Management and Minimisation Plan 

Develop an integrated solid waste management facility for Omokoroa 
that manages greenwaste. recycling, and waste disposal and provides for 
community reuse of items 

Provide education opportunities for residents to improve awareness of 
sustainable actions they can undertake, such as composting 

Encourage eco design principles when building or renovating, e .g. including 
water collection and use of photo voltaic cells 

W ho will be involved 

Community (advocate) 

WBoPDC (provider/regulator) 

Sustainable Business Network 
(facilitator) 

Waste Watchers (advocate) 

Community Board (monitor) 

Community (advocate) 

Envirohub (facilitator) 

WBoPDC (provider/funder/regulator) 

Licensed waste operators (service 
provider) 

Community Board (facilitator) 

Advocate to Council for an annual community trading day to sell or give away Retailers (lead) 
used items 

Advocate to Council for an annual inorganic waste collection 

Encourage retailers to reduce plastic bag use through the use of 
reusable bags 

Timeframe 

LTP 2018 -

2028 

Reserve 
Management 
Plan reviews 

Next 1-2 years 
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Maintaining and protecting the natural environment 

Action No. 

26 

27 

28 

29 

Key Action 

Maintain habitat for native fauna. not 

j ust native b irds 

Reduce impacts of pests on loca l 

environment 

M anaging land stability 

Support for environmental groups 

I-low it will be done 

Raise awareness of introduced and native bird populations by means such as 

supporting the Landcare Research annual Garden Bird survey by encouraging 

local participation and ensuring results are reported 

Provide for special management areas for migratory (e.g. Godwits) and 

non-migratory b irds 

Advocate for habitat for native birds through submissions to policy documents 

such as the Regional Policy Statement 

Promote the concept of ecological corridors providing connectivity with the 

Kaimai ranges 

Advocate for effective ecological corridors in the Stage 3 Structure Plan 

Identify p lant combinations providing cover and continuity of food supply for 

corridors and habitat within the peninsula. To include plantings on reserves, 

cycleway and road sides 

Establish habitat on the peninsula for insects. skinks, geckos 

Investigate need/feasibility of Canada Geese and Swan contro l 

Submit to Regional Pest Management Strategy 

Establish lines of communications with the Regional Council to improve 

enforcement of pest plant rules on private and public land 

Extend existing control of pest animals such as rats, possums and rabbits 

Restrict building or earthworks in risk areas 

Ensure the District Plan identifies and enforces storm water management to 

reduce potential problems by using low impact design principles 

Encourage ongoing District and Regional Council support for environmental care 
group activities related to pest control. such as Wild About NZ populations of 
native birds, for example. tui and bellbirds, in order to encourage environmental 

groups. (WANZ supports Pest Free Omokoroa (PFO)) 

Continue financ ial and technical support of environmental care groups 

(Regional Council supports OEMI / PFO as a registered care group) 

Encourage agencies to continue supporting work that improves the environment, 
including planting, pest control and physical enhancements 

Simplify and distribute results of environmental monitoring as part of on going 

education programme. (Only known results are those on the Wild about NZ website) 

Who will be involved 

Community (Advocate) 

OEM I (advocate) 

Landcare Research (research partner) 

Community (advocate) 

Fish and Game (provider) 

BOPRC (regulator/partner) 

Community Board (advocate) 

OEMI (service provider, advocate) 

Pest Free Omokoroa (advocate/provider) 

WBoPDC (regulator) 

Care groups (service provider) 

BOPRC (funder) 

WBoPDC (advocate) 

Contractors (service providers) 

Timeframe 

As 

opportunities 
arise 

On going 

Regional Pest 

Management 

Plan 2017 

Ongoing 
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Maintaining and protecting the natural environment 

Action No. 

30 

31 

32 

33 

Kay Action 

Encourage high levels of amenity in 
private and public open space 

Managing the harbour littoral zone 

Managing the impact of new 
infrastructure 

Mow it will ba dona 

liaise with Council to•ensure availability of suitable plant types for locality, 
especially relating to plant size and view shafts 

Establish good communication with Council Reserves staff to ensure public open 
spaces are maintained to high standard through 

Promote 'best street' or similar competitions 

Provide community leadership to identify appropriate tree and shrub species when 

planting in reserves and roadsides. (Consider aesthetic and ecological values) 

Investigate beach nourishment where appropriate bearing in mind the potential 
impact on adjacent sea grass beds 

Ensure community input into the domain parking and wharf plan in 2018/2019 

Identify opportunities for infrastructure providers to liaise with community 

Require/advocate earthworks to be reinstated with suitable plants to enhance 
the environment and reduce erosion 

Ensure that mitigations are effective and to an agreed community standard 

Develop Annual Omokoroa State of the Request Regional Council to collate Omokoroa environmental information and 
Environment Report data e.g. sea lettuce, mangroves, harbour sedimentation, water quality, beach 

nourishment, Care group activities, pest control work, bird populations in a 
readable website format 

Seek funding from BOPRC's environmental enhancement fund 

5 New Zealand Transport Agency 

W ho will ba involved 

Community (advocate) 

Community Board (advocate) 

WBoPDC (provider) 

BOPRC (regulator) 

Community (advocate) 

OEMI (advocate) 

WBoPDC (facilitator) 

Community Board (advocate) 

OEMI (advocate) 

NZTA5 (provider) 

BOPRC (regulator) 

WBoPDC (regulator/provider) 

Community (advocate/ provider) 

OEMI (advocate) 

BOPRC (funder) 

Environment care groups in Omokoroa 
(advocates and partners) 

Timaframa 

Ongoing 

Ongoing 

Ongoing 

~ ..., 
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Recreation and Leisure 
Residents of Omokoroa live in an environment that provides a natural playground, 

that is conducive to sport, recreation and leisure activities. 

W ith the harbour on our doorstep, much of our 

leisure time is spent on or in the water. Managing 

access to the harbour is crucial when considering 

further development for Omokoroa. The number 

of high quality reserves, walkways and cycle ways 

is a feature of the peninsula and these need to be 

maintained, protected and connected. 

A high proport ion of the population participates in 

many sport and recreation pursuits that exist in and 

Enhancing and providing recreational opportunities 

around Omokoroa. Well planned recreation facilities 

must meet the needs of the growing population. 

Sport, recreation and leisure improves our health 

and wellbeing, develops bodies and minds and makes 

us more resi lient as individuals and communities. 

It is important to ensure planning for future facilities 

is driven by residents. Decisions must be based on 

greater knowledge of what people want, and why. 

Action No. Key Action How it will be done 

34 Ensure Omokoroa has adequate 
recreat ion and aquatic facilities 

Investigate the staging of a community recreat ion centre with an aquatic 
centre. It would cater for all ages and incorporate a gymnasium, rollerblading 
facilities , volleyball , basketball courts and aquatic facilities 

Consider the development in conjunction with schools, spo rts clu bs, 
private enterprises etc. taking account of the Places and Spaces Sport 
Bay of Plenty recommendations 

If this is understood, we can create an environment 

that supports an active, healthy community, 

one that makes the most of the extraordinary 

environment of Omokoroa. 

Who will be involved 

Council (facilitator) 

Community Board (advocate) 

Omokoroa Sport and Recreation 
Society (advocate/ monitor) 

Ministry of Education (partners) 

Private e nterprise (partners) 

Sport BOP (advisors) 

Timeframe 

Investigation: To be 
considered each 3 

yearly L TP Review 
(2018) 

Design and 
Construction: To be 
considered each 3 
yearly LTP Review (2018) 
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Enhancing and providing recreational opportunities 

Action No. 

35 

36 

37 

Key Action 

Ensure recreational use of the 
esplanade and domain meets the 
needs of the growing population 

Ensure the provision of recreation and 
reserves meets the future needs of 
Omokoroa 

Ensure Omokoroa has adequate 
walking and cycling connections 

How it will be done 

The esplanade, domain and boat ramp area should be developed to ensure 
environmental protection and accommodate boating, junior sail ing, swimming, 
rec reational and commercial activities incl uding management of parking and 
boat trailer congestion 

Ensure the layout reflects the links as the gateway to Matakana 

During the implementation of the Kaimai Ward Reserve Management Plan and 
subsequent reviews, assess needs for both active and passive recreationa l land, 
levels of service, playgrounds, harbour access points, facilities and associated 
amenities to cater for a range of leisure activities 

During the development of the Structure Plan; develop al l-weather walkways 
that are safe and provide a link to existing and future transport/walkways/ 
cycleways to have adeq uate signage, seats and trees 

Cul-de-sac and dead-end roads have connectivity with walkways/cycleways 

During the review of Kaimai Ward Reserve Management Plan or when new 
walkways/cycleways are proposed, ensure the shared use includes e nough width 
for mobi lity scooters and pushchairs 

Work with Council and Community Board to ensure clifftop walkways are retained 

Who will be involved 

WBoPDC (facilitator/funder) 

Community Board (advocate) 

Omokoroa Boat C lub (advocate) 

WBoPDC (provider) 

Community Board (advocate) 

Omokoroa Sports and Recreation 
Society (advocate) 

WBoPDC (provider) 

Community Board (advocate) 

Timeframe 

Investigation: To be 
considered as part of 
the Domain Reserve 
Review 2018 

To be assessed during 
specific reserve 
developments and 
specific assessments 

Reserves component 
of development will 
be assessed during 
Reserve Management 
a nd Concept Planning 
processes 

.., 
'° 
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Getting Around 
While the village atmosphere is one of the most valued assets within Omokoroa, the 
need to get around the peninsula and to access services and facil ities outside the 
peninsula is st ill very important to the community. 

~ A network of walkways has developed around the 

~ peninsula and is well used and highly valued by all ages 
-~ within the community. A programme to increase this 
~ 

0 network to link furthe r reserves and to extend out to 
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the new reside ntia l developments has to continue. 

The 2017 completion of the Tinopai Reserve to 

Lynley Park walkway/cycleway was eagerly awaited 
by reside nts and is ve ry popular. This will link to the 
planned Omokoroa to Tauranga cycle trail expected 
to be completed late 2018. 

There are infrequent pub lic transport se rvices 
be tween O mokoroa and Tauranga. 

Several sections of the community indicated that 
their inability to access transport compromised the ir 
opportunities. With the growth in Omokoroa it is important 
that provision is made for additional public transport. 

The re is an understand ing that any new roading 

infrastructure is designed to cate r for people with 
disabilities, older people, cyclists and ch il d ren. We ll 
designed roads and footpat hs with connectivity, 
shared walkways and cycleways will e nsure t hat a 
high q uality, well used network is achieved . 
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Approaches to be used so new infrastructure can fft in and do the job well 

Action No. 

38 

39 

Key Action 

Influence the design of t he 
commercial and industrial centres 
and residential streets 

~nsure that an improved t ransportation 
network is designed and developed 
to help our community access 
employment opportunities and 
community/social facilities 

1-fow it will be done 

Submit to the District Plan and Structure Plan to ensure best practice is adhered 
to in re lation to parking, lighting, pathways, landscaping and stormwater 

Liaise with transport providers to determine whether the supply of public 
t ransport meets demand e.g. link the bus and ferry services 

~nsure that facilities for public transport are built into roading plans e.g. 
bus stops in both industrial, commercial areas and residential areas 

Advocate to elected Members of Parliament to explore longer term 
development of a rail link to Tauranga 

~ncourage and promote voluntary 'community transport vehicles' to be 
used for/by residents e.g. hospital visits 

Who will bo involved 

WBoPDC (regulator) 

Residential and business 
communities (advocates) 

Private sector developers 

Community Board (advocate) 

Bayhopper and Katikati Bus Co 
(partner) 

BOPRC (partner) 

Private sector developers (partner) 

Kiwi Rail (provider) 

Omokoroa Community Church 
(provider) 

Cycle groups and individuals 

J:erry operator 

Timeframe 

Timing and 
costs for work 
identified will be 

considered at 
each Long Term 
Plan review 

Ongoing 

C'4 ... 
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The Built Environment - The Look and Feel 
Omokoroa is a beautiful place to live. The look and feel of the built environment 

reflects our open and welcoming community. We value the expansive views, well-kept 
gardens, friendly neighbourhoods, fewer fences and the village feel. 

As the area develops, plans need to accommodate growth without structures spoiling 
the environment, harbour and hinterland views. 

An attractive town entrance and gateway 

should welcome residents, and tree planting wil l 

complement the area. 

It is preferable that t here are connections and a 

sense of integration between subdivisions. 

The natural environment is why we live here. With 

this in mind, there is support for the green 'look and 

feel' to be continued in the development areas. 

Community safety is a priority. One of the main aims 

of the "Built ~nvironment Strategy" is to ensure that 

the built environment supports Crime Prevention 

Through ~nvironmental Design (CPT~D) princip les. 

This can be achieved through the use of thoughtful 

design that seeks to minimise opportunit ies for 

crime, such as ensuring public areas are well lit and 

walkways have clear lines of sight. 

The Omokoroa Built Environment Strategy (December 2008) informs this section of The Plan 

Action No. Key Action 

40 Influence the height of fencing 

around homes 

The Omokoroa Built ~nvironment 

St udy provides guidance on the most 

appropriate forms of fencing to be used 

and seeks to avoid unattractive walls 

Specifically the height of fences, walls and 
hedges in Omokoroa is determined by 
the Activity Performance Standards in the 
Dist r ict Plan (Dist rict Plan Section 13.4) 

How it will be done 

Req uest Council to enforce fence height restrictions both l.2m and 2m 

high fences 

(1.2m on reserves, street frontages and walkways) 

Cha llenges lie ahead and changes to the wider buil t 

environment in Omokoroa need to be managed 

carefully to ensure that the impact on the existing 

vi llage is positive and does not affect the qua lities of 

the town , nor the current sense of identity and the 

natural environment. 

Who will be involved 

Commun ity Board (advocate) 

Council (regulator) 

Developers (providers) 

Property owners 

Timeframe 

Ongoing 
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The Omokoroa Built Environment Strategy {December 2008) informs this section of The Plan 

Action No. 

41 

4 2 

43 

Key Action 

Protect the views 

There should be no building on 
the foreshore 

Maintain the character of the 
ex isting village 

Mow it will be done 

The Built t=:nvironment Strategy recognises the importance of retaining the 
glimpses from streets to the harbour and Kaimai Ranges and suggests they 

can be retained by: 

Limiting the height of visual ly impermeable boundary walls 

Limiting site coverage to ensure viewing gaps between houses 

Limit building heights (Omokoroa Built t=:nvironment Strategy BES 

Section 3.3.2 c) 

The Esplanade Reserve protects the foreshore and therefore is subject to 
t he Reserves Act 

The Built Environment Strategy seeks to ensu re that the built environment 

qualities of the vi llage are retained by: 

Acknowledging t hat the Omokoroa Domain is special and well used for a 
variety of purposes 

Restricting residential density 

t=:nsuring the glimpses from the streets of the harbour are retained 
where possible 

t=:nsuring that the built environment supports Crime Prevention Through 
t=: nvironmental Design (CPTt=:D) principles 

Encouraging a wider variety of housing choice so that different ages 
groups can live there 

Maintaining and upgrading the walkways 

Counci l working with property owners of the Tralee Street commercial 
area to ensure that the long-term vision for Omokoroa is considered, (Built 
Environment Strategy Section 3.3) 

W ho will be involved 

WBoPDC (regulator/facilitator) 

De~elopers (providers) 

Property Owners (providers) 

Community Board (advocate) 

WBoPDC (regulator/faci litator) 

Community (advocates) 

WBoPDC (facilitator) 

Developers (providers) 

Timeframe 

Ongoing 

Ongoing 

Ongoing 

"' ~ 
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c 
Draft Roster The Local's Bar & Eatery 

Time Duty Duty Duty Duty Chef Sous Waitress Waitress Waitress 
10- Man Man Man Man chef A B c 
l lpm (Full (Full (Part (part 

time) time) time) time) 

Mon 10 to 6 5 to 9 10 to 9 10- to 6 6 to 9 

Tues 10 to 6 5 to 10 3 to 10 10 to 4 10 to 6 5 to 10 

Wed 5 to I 0 10 to 6 3 to 10 10 to 4 10 to 6 5 to 10 

Thur 5 to 10 10 to 6 3 to 10 10 to 4 10 to 6 5 to 10 5 to 10 

Fri 3 to 10 3 to 10 10 to 5 3 to 10 10 to 4 5 to 11 5 to 11 10 to 5 

Sat 10 to 5 4 to 10 4 to 10 3 to 10 10 to 6 10 to 5 4 to 11 5 to 11 

Sun 4-8 10 to 4 4 to 10 10-11 5 to 10 10 to 5 4-8 
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STAFF TRAIN1ING & TEMPLATE TRAINING LOG 

Introduction 

District Licensing Committees (DLCs) and the Alcohol Regulatory and Licensing Authority (ARLA) must 
have regard to various criteria when making decisions about licence applications (new and renewals). 
The criteria includes "whether the applicant has appropriate systems, staff, and training to comply with the 
law" . 

If applications lodged with the DLC do not contain adequate evidence that appropriate systems are in 
place and are being used then the DLC will likely require a hearing to be held to consider the application. 

Systems, staff, and training to comply with the law 

This refers to the numbers and training of staff that work at the premises as well as any internal policies 
and procedures that the licensee has in place to ensure compliance with the law and training of staff. 

Examples include knowledge of the Object of the Act, procedures for checking for minors, evidence of 
age and intoxicated persons and host responsibility matters including the promotion of food , water and 
non and low alcoholic beverages. Applicants for licences should accordingly provide such information as 
part of their licensing applications and evidence that such training is occurring regularly. 

The attached form can be used in conjunction with the online training module 
www.servewise.alcohol.org .nz, The Bar Code, The Manager's Guide and various resources available 
from the HNZ website 

Further resources (booklets, signs, guides etc are available from the HPA website 
http://www.alcohol.org.nz/resources-research/a lcohol-resources/resource-publications 

A trainer should be appointed. This person can be a staff member but should be experienced and a 
Certified Duty Manager. That person should ensure every new employee is trained on commencement 
of employment. All employees should receive regular refresher training (recommended twice each year). 
The training log should be completed for each employee trained and retained on file. 

On the training form you can set out the information that you have in your venue as part of your application 
providing a copy and supporting documents to the DLC and keeping a copy for your own records. You 
should also include any copies of internal documents prepared including menus, host responsibility policy 
and acknowledgement of staff to check ID forms with your application. 

If you have any queries about the licensing criteria and how it affects you, please contact 
your Hospitality New Zealand Regional Manager on 0800 500 503 
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STAFF SYSTEMS & TRAINING LOG 

Establishment Name: The Local's Bar & Eatery 

Name of Trainer: Kunal Lachhani 

Name of employee: 

Position: 

Date: 

Online training completed: Date: 

Area for Discussion Training Materials 

Online training completed www.servewise.alcohol.org .nz 

You need to commit to memory the object of the 
The Object of the Act act and understand the meaning of alcohol-related Remember 

harm 

Understand your legal obligations Bar Code 
(Pages 5-9) 

Intoxication Recognise the progressive signs of intoxication 
Intoxication and know what to do 
Assessment Tool 

Understand your legal obligations Bar Code 
Minors Understand where minors are allowed on the (Pages 11-13) 

premises U18 Birth Chart 

Drinking Options 
Know what's available Bar Code 
Know when to offer an alternative (Page 15) 

Food Food must alwal'.s be available Bar Code 
(Page 17) 

Bar Code 
Promotions Know what is acceptable and what is not (Page 19) 

National Guidance 

Transport Options Know what options are available for customers 
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The Object of the Act 

The object of the Sale and Supply of Alcohol Act 2012 
(a) The sale, supply, and consumption of alcohol should be undertaken safely and responsibly; and, 
(b) The harm caused by the excessive or inappropriate consumption of alcohol should be minimised. 

Alcohol-related harm 
(a) Means the harm caused by the excessive or inappropriate consumption of alcohol ; and, 
(b) Any harm to society generally or the community, directly or indirectly caused or directly or indirectly contributed to , 
by any crime, damage, death, disease, disorderly behaviour, illness, or injury of a kind described in (a) above. 

Intoxication 

Every single bar person has a legal obligation to : 
• Prevent people from becoming intoxicated on the premises 
• Refuse service to people who is intoxicated 
• Ensure intoxicated customers leave the premises 
• Prevent intoxicated persons from entering the premises 
• Remove violent, quarrelsome, insulting or disorderly customers from their premises. 

Intoxication is now defined in the Act as being observably affected by alcohol , other drugs or substances, to such a 
degree that two or more of the following are evident: 
• Speech : slurring, difficulty forming words, loud, repetitive, loses tra in of thought, nonsensical, unintelligible. 
• Coordination: spills drinks, stumbles, trips , weaves, walks into objects , unable to stand un-aided or sit straight. 
• Appearance: bloodshot eyes, eyes glazed, inability to focus, tired, asleep, dishevelled . 
• Behaviour: seriously inappropriate actions or language, aggressive, rude , belligerent, obnoxious behaviour affecting 
other customers . 

This is a new obligation introduced under the 2012 Act. 
Some customers may not be aware of this change. Certain medical conditions and disabilities may share some of these 
indicators of intoxication, so it is important to carefully and respectfully investigate a customer 's apparent intoxication 
before making any assumptions. 

You will find a copy of the Intoxication Assessment tool behind the bar. Please ensure familiarise yourself with it. We 
can also give you a copy on request at any time. 

Strategies for preventing intoxication 
Do not serve someone if they are showing two or more signs of intoxication (if you are unsure engage with them and 
refer to signs of intoxication). 

If they are showing two or more signs get your OM. They will decide if they need to be cut off and given water or removed 
from the premise. If the patron needs to be removed from the premise it is also your responsibility to ensure they are 
safe (make sure they are with a friend, or have a sober driver or offer the courtesy coach (if you have one). Remember 
to offer water to customers . Always remember to promote menus which are affordable and quick to serve. 

Minors 
• A Minor (someone under 18 years of age) cannot purchase alcohol under any circumstances. 
• Both management and staff are responsible for ensuring alcohol is not served to minors. 
• All customers who look under the age of 25 should be asked for valid ID. 
• Management is responsible for ensuring minors are not on the premises illegally. 

The bar area is Supervised Area 
• In a Supervised Area persons under 18 may be present only if accompanied by a parent or legal guardian. They may 
consume alcohol but they may not purchase it. Any alcohol consumed by a minor must be purchased by the parent or 
legal guardian and supplied to the minor by that person . We will walk you around the area deemed supervised just so 
you are clear. 
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Minors (cont' ) 
You are responsible for establishing proof of age and are entitled to ask for identification. The customer must prove they 
are old enough to buy alcohol. If they cannot supply adequate proof, there is no obligation to allow them onto the 
premises and they should be denied entry and service. 

There are four types of legal age-identification documents: 
• New Zealand passport 

• Current International Passports 

• New Zealand driver 's licence 

• Hospitality New Zealand" 18+ card 

International drivers licence do not count as legal identification. 

Drinking Options 

• Ensure water is freely available at all times, is clean and well presented 

• Watch for customers who look like they need to slow down 

• Offer non or low alcoholic drinks (eg juices, cocktails etc) 

• For table service ensure water is regularly topped up for all customers 

The premises has an obligation to provide and promote a reasonable range of low-alcohol and non-alcoholic drinks. 
Know what is available and where you see early signs of people being affected by alcohol offer then alternative options. 

By law, food must be available at all times for customers, and that The Local's Bar & Eatery will always has something 
on offer regardless of what time it is . Food works to reduce intoxication by slowing the rate at which alcohol is absorbed 
into the bloodstream. For this to be most effective, food must be consumed before drinking begins or before the drinker 
becomes intoxicated. We ask that you familiarise yourself with both the snack menu and the main menu . We ask that 
you make sure all patrons get their food promptly. 

Promotions 
It is an offence to 

• Encourage excessive consumption of alcohol 
• Promote discounts of 25% or more if seen or heard outside the premises 
• Promote free alcohol if seen or heard outside the premises 
• Offer alcohol as prizes 

Transport options 
You need to know what options are available and how customers can access those options 

• Direct customers to signs showing taxi or dial-a-driver phone numbers 
• If buses, trains or other public transport options exist, ensure timetables are available 
• Encourage groups to have a designated non-drinking driver, give that person free non-alcoholic 
drinks 

Training completed 
Date: 

Signed 
Trainer: 

Signed 
Employee: 
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BEFORE THE DISTRICT LICENSING COMMITTEE 

AT WESTERN BAY OF PLENTY 

IN THE MATTER 

AND 

IN THE MATTER 

The Sale and Supply of Alcohol Act 2012 

of an applications by KLM Enterprises Limited for an 

on-licence in respect of premises situated at Shop 6, 

168 Omokoroa Road, Omokoroa, to be known as 

"The Locals Bar and Eatery" 

STATEMENT OF GEOFFREY ANNAN IN OPPOSITION 

29 JANUARY 2019 
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STATEMENT OF GEOFFREY ANNAN IN OPPOSITION 

1. My name is Geoffrey Annan. I am a solicitor practising in the area of property law. 

My home where my family and I live is approximately 80 m from the subject 

premises. I am here today as a concerned and directly affected member of the 

community. 

2. I have read all memoranda of Counsel for the applicant. I have read the reports of 

the Medical Officer of Health, Police, and the Alcohol Licensing Inspector. I remain 

opposed to the on-licence being granted in any guise, and I refer you again to my 

written objection filed on 20 July 2018. 

3. I do not intend reading my written objection of 20 July as you will all have had the 

opportunity to read that by now. However in support of, and in addition to, that 

written submission I make further comments as follow. 

4. Under the Local Alcohol Policy, there are four policy goals. By their very nature, 

those policy goals are the foundation for the objectives and statements that follow 

in the Local Alcohol Policy. In that light, those policy goals must assume some 

paramountcy for the District Licensing Committee in its decision-making process 

in this application, particularly as that process is subject to the provisions of the 

Sale and Supply of Alcohol Act 2012 ("the Act)". One of the four policy goals is to 

reflect local communities' character, amenity, values, preferences and needs. 

5. Section 108 of the Act provides for a licensing committee to refuse to issue a 

license if the consequences of the issue of the licence would be inconsistent with 

the Local Alcohol Policy. I consider that the issue of the licence would be 

inconsistent with the Local Alcohol Policy for the very reason that the location and 

use of the subject premises does not reflect the local community's character, 

amenity, values, preferences or needs. 

6. As a directly and significantly affected person, no attempt has been made by the 

applicant to seek my comments, either before or after making its application. I am 

not aware of any attempt being made by the applicant to canvas the view of any 

member of the local community, at least not until it received overwhelming 

opposition to its application. Yet, the applicant falls well short of making any 
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representative assessment of the local community. Instead, it undertakes its own 

survey of customers at Super Liquor Omokoroa, that we are not privy to unless 

one chanced to visit the Super Liquor store. That survey can only be self-serving 

if, in the face of the overwhelming opposition to the tavern the applicant considers 

it best to ameliorate those concerns by reducing the opening hours. The survey is 

heresay. I vouch that none of the people "surveyed" will attend the hearing. They 

cannot be questioned about their views. The survey should be given no weight at 

all by the Committee. 

7. The Committee will hear from other submitters in opp.osition who will provide 

evidence of the type and make up of properties and demographics within a 500 m 

radius of the subject premises. Suffice to say thatthe case law is that a 1 km radius 

is used within which people are accepted as being personally affected by a 

proposal. 

8. I am bemused by the decision by the applicant to amend its trading hours to a 

closing time of 11 pm, and the reasons given for this in counsel's memorandum. 

9. Under the Local Alcohol Policy, an acoustic design certificate is required for all 

new on-licensed premises with a residential boundary within 500 m and an outside 

area operating after 11 pm. Although the Local Alcohol Policy includes this as a 

discretionary condition, I suggest that where noise issues have been raised in 

objections that the Committee must exercise its discretion. Also, although 

conditions are usually included on licences on issuing the licence, the way an 

acoustic design certificate would best operate is for it to be obtained by an 

applicant prior to a licence bein·g issued, much in the same way as the Planning 

Certificate required under section 1 OO(f). Otherwise, the applicant may go to a lot 

of trouble only to find their premises do not comply. 

10. Clearly, the applicant wishes to make a feature of the outdoor area shown in its 

plans. But the applicant and the District Council will know, or .at least they should 

know, of the lacuna in the building consent granted for the premises including the 

approved building plans. No acoustic engineering whatsoever is provided for in 

the plans. Yet an acoustic system would have had to have been included and an 

acoustic design certificate would have had to have been required before a code 

compliance certificate could issue. Section 4C of the District Plan says that the 

performance standards set out therein are to be met by all permitted and controlled 

activities, and those standards shall be used as a guide for all other activities. 

155



11. According to the Planning Certificate of compliance included in the application, 

this is a discretionary activity. In that case, the rule infers that, if anything, noise 

from this activity is to be less tolerated. To that end then, reverse sensitivity applies 

because of the close proximity of residential dwellings, the church, and the medical 

centre and health hub, which have all existed or have been in the planning for a 

long time prior to the genesis of this application. 

12. So, the lacuna in the building consent is that there is no requirement for an 

acoustic design certificate even though the application was for an on-license with 

Council approved plans showing a garden bar with opening hours of 9 am to 1 am 

Monday to Sunday. 

13. Accordingly, with noise having been raised as an issue by objectors, under the 

Local Alcohol Policy you must exercise your discretion to require an acoustic 

design certificate as a discretionary condition, unless the applicant can 

demonstrate convincingly why such discretion should not be exercised. The 

winding back now of the closing time from 1 am to 11 pm does nothing to alter 

this. 

14. Three features in connection with the Planning Certificate of compliance which is 

attached and marked 'A' stand out. Firstly, Rule 19.3.2(d) has absolutely no 

bearing on determining this activity as a discretionary activity. That rule, attached 

and marked "B", relates to controlled activities and screening. It is not up to me or 

the community to determine what type of activity this is. That is Council's duty. The 

Planning Certificate is deficient. 

15. Secondly, the Planning Certificate does not meet the requirements of section 

1 OO(f) which requires that it state that the proposed use of the premises meets the 

requirements of the Resource Management Act 1991. The certificate does not say 

that the proposed use of the premises meets requirements of the Resource 

Management Act 1991. It merely suggests it will if it complies with land use 

consent RC10875. What the certificate should say ls that the proposed use does 

comply with land use consent RC10875. As a consequence, it is deficient. 

16. Third, with the change in the application pursuant to the memorandum of counsel 

for the applicant dated 4 October 2018, I expect a new certificate of compliance 

would be required to issue. So far as I know, a new certificate has not issued. 
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Moreover, it would appear that a third certificate is required because of the latest 

Memorandum of Counsel showing the licensed footprint. 

17. The Memorandum of Counsel for the applicant dated 4 October 2018 states that 

"the application has never included a TAB. No TAB was ever proposed." Yet the 

plans approved by the Council show -a_ TAB, attached and marked "C". The 

application encloses a plan, attached and marked "D", showing a ventilation table 

noting a TAB and also a room shown as "office", the former legend for that room 

having been blacked out. The application includes a copy of one page of a lease 

in respect of the subject premises. That is attached and marked "E". The business 

use is shown in the lease as "Bar, TAB Agency, Pokies and Tavern". With respect, 

the comments in the memorandum are implausible and plainly wrong. The 

applicant asserts misinformation on the objectors' part. If anything, the applicant 

is giving misinformation. In this regard, I agree with the Preliminary Legal 

Submissions of dr Grant Hewison on behalf of Mr Ulyatt that this information has 

prejudiced at least three objectors who withdrew their objections based on this 

Memorandum and possibly a number of others who may have decided not to 

attend this hearing. 

18. The approved plan attached to the application shows 31 car parks, which include 

two disability parks, available to patrons of the tavern. As the lease page attached 

to the application shows, none of those car parks are exclusive to the tavern 

premises. They are shared with the landlord's other tenancies, being the pizzeria, 

the Super Liquor store, three retail shops, and a proposed restaurant. 

/~ 
, • 19. I am concerned that parking will be more than a minor issue, and that there will be 

a spillover effect resulting in people visiting all of those outlets parking out on 

Omokoroa Road (being a 60 km/h Road, and with a school bus stop situated right 

outside the Super Liquor store) in the medical centre car park (I note the concern 

raised in opposition by Bruce Clarke of Omokoroa Pharmacy of potential harm to 

pedestrians), or in Mckenna Lane. In terms of Mckenna Lane, it is a residential 

cul-de-sac comprising 10 homes. In my first-hand experience, when vehicles park 

on either side of Mckenna Lane it can only be negotiated as a single lane. In my 

view, the location of the premises is entirely unsuitable and improper. 

20. In my view the application reflects the intentions of the applicant and that the 

Inspector's report places undue weight in favour of the applicant and the 

n,_ lv-J~ <.&--J ..&4/ w iU 2iJ4' R -Z:V~ -t,, ~ 
t ~V1>u & c--r fo--k Y'.;µ;j fr 1t,e ?D ~fo /, X 4;..J t<'o -~c C:cs>~~'LrX 

flL f;l-Z-e/t·~ ~ co..- ~ ~· . FL rv....__'.,_' f-~ r~;v·-< Z 1 Gu"('~ · ~,f 
f"l..t_ A-/f' L:J ~1v. -~ J7J ·- /?Yt:.J /'~~~J · 
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applicant's words "A Joyous Place". The applicant has no had second thoughts 

in the face of overwhelming objections and has retro pectively altered his 

application to include a playground. With that confection a ded to the application 

the Inspector's report has been flavoured inappropriately in a lodestone policy 

goal of the Local Alcohol Policy and agin the SSAA. 

21. The Committee must have regard to whether it considers he amenity and good 

order of Omokoroa would be likely to be reduced, to more t an a minor extent, by 

the effects of the issue of the licence. As said above, peo le residing or working 

within 1 km of the activity are accepted as personally ffected persons. The 

Inspector's report confirms that the vast majority of 0 okoroa peninsular is 

engulfed by the 1 km radius. 

22. Omokoroa is one of the most pleasing villages in New Z aland. Many families 

have lived there for generations. Its location and beautiful arbour setting, and its 

friendliness and quietness, are all reflected in the fact th t it is a pleasant and 

lovely place. That amenity and good order is now threaten by an applicant who 

does not live there and who has a principal purpose of mak ng money. 

23. In a nutshell, Omokoroa is a place to be valued for its hi h amenity value and 

decent good order. It is a highly desirable place to live. T is tavern is not at all 

desirable. It does not fit with the pleasant and pleasing pl ce that Omokoroa is. 

The good order of Omokoroa would indubitably suffer. Nois , antisocial behaviour, 

and drink-driving are inevitably on the horizon if this licen e is approved in any 

way. That unattractiveness will be compounded, as a fact, by the lack of Police 

presence. Noise control officers are stationed in Tauranga. olice are stationed in 

Tauranga and Katikati, each some 20 minutes' drive away, n a ood da . 

24. I get to see, firsthand, the results of alcohol and harm. I get to pick up the pieces, 

literally, off the roads. In my view the granting of this Ii ence will not do the 

community any favours. It will only reduce, markedly a d detrimentally, the 

amenity and good order of one of the most pleasing village in New Zealand. 

25. In conclusion, I ask that the Committee refuses to grant this licence. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

Wes-lemJhly 
.iii.•rti •ii!lf11111r..i1 

Western Bay of Plenty District Council 
Certificate of Compliance Pursuant to Section 139 

Resource Management Act 1991 

Applicant KLM Enterprises Ltd 

Location of Property Shop 6 - 168 Omokoroa Rd, Omokoroa 

Legal Description Lot 2 DPS 68500 

Zone Commercial 

District Plan Western Bay of Plenty Operative District Plan 
2012 

Description of Activity To sell 1iquor onsite. One Licence application 
under the sate and supply of Alcohol Act 2012, 
for the premises ''Tavern Style". The hours of 
operation: Monday to Sunday 9am to lam. 

Statement of Compliance 

On 24 May 2018, the day this application was received, the activity 
described above is a discretionary activity under the Western Bay of Plenty 
Operative District Plan (Rule 19.3.2(d)), the relevant provisions of which 
are beyond the stage they can be affected by submission or appeal. 
[Note: Please ensure you comply with the land use consent RC10875 

-"'""l'U'\Rtw" ons] 
_,.,/ 

Jod chuurman 
source Management Technical 

Advisor 
P/1207/3179/2 
ID: 11037 
20 June 2018 

Chris Watt 
Environmental Consents ~anager 

Date: ......... :1:?.-.lQk/.~.~. 
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19.3.2 

(a) Retailing. 

(b) Commercial services. 

(c) Offices. 

(d) Places of assembly. 

(e) Takeaway food outlets. 

(f) Medical or scientific facilities. 

(g) Restaurants and other eating places. 

. Western Bay of Plenty 
District Council 

(h) Activities on reserves as provided for in the Reserves Act 1977. 

(i) Works and network utilities as provided for in Section 10. 

G) Accommodation facilities, provided that retirement villages are 
excluded from locating within the Commercial Zone at Omokoroa 
Structure Plan Area 2. 

(k) Police stations. 

(I) Commercial sexual services. 

(m) Building and construction wholesalers and retailers with a maximum 
gross area of 2soom2. 

Educational facilities for a maximum of four oersons (excluding 

filQff1. 

Controlled Activities 

(a) Subdivision. 

(b) Dwellin provided they are located above ground floor level. 

(c) 

~ 
(d) 

(e) 

orks and network utilities as provided for .in Section 10. 

With respect to screening, any activity in Rule 19.3.1 which has a 
common boundary with or is separated by a road from a 
Residential, Rural or Future Urban zone or a public reserve. 

With respect to financial contributions only: 

11 August 2012 Section 19 - Commercial 7 

, 
' 
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\A r-::. ., c 
FIFTH EDITION 2012 (3) 

FIRST SCHEDULE 

1. PREMISES: Shop 6 at 168 Omokoroa Road, Tauranga, as per the plans attached. 

2. CAR PARKS: As at premises (non-exclusive) 

3. TERM: Three (3) years. 

4. COMMENCEMENT DA TE: One month from the date that a Certificate or Code Compliance is Issued for the premises. 

5. RIGHTS OF RENEWAL: One (I) tenn of three (3) years. 

6. RENEWAL DATES: Three years from commencement date. 

7. FINAL EXPIRY DATE: Six years Jess one day from commencement date. 

8. ANNUAL RENT: 
(Subject to review If applicabl~) 

9. DEPOSIT: 
(advance rent} 

10. RENT REVIEW DATES: 
(Specify review type and insert 

dates for lnlUal tenn, renewal 
dates and renewal terms. 

Unless dates are specified there 
will be no reviews. Where there 
is a conflict In dates, the market 

rent review date will apply.) 

Premises 

Car Parks 

TOTAL 

plusGST 

plus GST 

plusGST 

plusGST 

11. DEFAULT INTEREST 
RATE: 

(subclause 5.1 of the Lease) 

14 % per annum 

12. 

---------
~' 

BUSINESS USE: Bar, TAB Agency, Pokies and Tavern. 
(subclause 16.1 of thl:l Lease) 

\. 
'-....... 

-----·-·--~·-··" ___ _ ---
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OMOKOROA TAVERN OBJECTION 

My name is Barrie Smith and I live at 104/5 Anderley Avenue Omokoroa. The house is in the 

Omokora Country Estate retirement village and backs on to the Omokoroa Road. I can see the 

proposed Premises from my house and on the map the edge of the village is approximately 200 

metres from the village and my house about 250 to 300 metres from the proposed site. 38 years 

ago I was involved in the management of a number of licensed premises, and up to 3 years ago I 

had spent 28 years on the executive of a sporting club in Auckland that had a liquor license and six 

gaming machines. I was President of this club for several years. I am now a life member. 

I am currently Deputy Chair of the Te Puna/ Omokoroa Branch of the National Party and On the Bay 

of Plenty Electorate Executive of the same Party. I am a member of the Omokoroa Community 

Church and as stated earlier a resident of the retirement village. Between them both the church 

and the village there are in excess of 450 residents and they are not in favour of this license being 

granted. I recently discussed the objection to the license with the village manager and the chair of 

the residents committee. I was given a copy of their objection letter and asked to make sure their 

objection was noted. I also had a meeting with the Reverend Don Moses of the Community Church. 

Don and his wife, who is also an ordained minister are on the list of objectors and they had 

objected on behalf of the Church. The Reverend Moses also asked me to bring up the churches 

objections and the reasons for them. 

In the evenings and during the day our growing church runs a number of programs for our children 

and younger members. Many of them will have to pass the entrance to the hotel site and cross the 

road where patrons of the bar with a few drinks in them are driving away. It is a bad example for 

our young people. Despite the Licensing inspector's report, the church members will be affected by 

this license. It is a community church which is very busy most days and many evenings of the week, 

not only for church events but also for communitee functions. Our Council even used the hall to 

display the future growth of the area to the residents late last year 

The minister and I both like a wine or beer now and then but consider the current facilities very 

adequate for our needs. We have the Boat Club, The Golf Club, The Bowling Club and two licensed 

Cafes in the area and if any feel the need to go to a bar there is the Tavern not very far away on 

Plummers Point Road. 

Residents of the Retirement Village feel very vulnerable as under the village rules only those over 

the age of 70 may live there, so the average age of the residents is close to 80 years with a large 

number of residents over 90 years old. They enjoy a nice quiet retirement and the medical centre 

and the local supermarket are visited regularly. A loud noisy bar is not something they need. 

Most of us moved here because Omokoroa was a quiet semi rural beachside community. We enjoy 

our peace and quiet. Most of us are unhappy about our councillors opening up the area to more 

and more housing, but no doubt this will be reflected in the forthcoming elections. We are un 

happy that the council employed inspector has approved the [proposed bar and that the Police 
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despite some noted possible problems, have also given approval. The Inspector failed badly to take 

into account the wishes of the local community, but instead appeared to be completely on the side 

of the applicants. He forgot who pays his wages. 

There is no taxi service in the area, very little public transport, and the car is by far the major means 

of transport in the area. This will no doubt be the major way of transport to and from the proposed 

Bar. The Police noted that it was possible that the bar could become a destination bar. If it is to 

succeed financially it will need to attract people from outside the Peninsular. 

Over the last few years I have seen very little police presence in the area and only recently, for the 

first time, saw an officer giving out a speeding ticket to one of the many drivers who use the local 

road as a speed track. The Police report admitted that they have a very small presence in 

Omokoroa and that it would take considerable time for them to get here in an emergency. 

With drinking drivers leaving a destination bar and heading along state highway 2 late at night they 

will need a much larger presence. 

The application was advertised in a local free paper that is delivered to most homes in the area . 

Many of us do not read it and certainly not the notices in the back. Important notices are usually 

placed in the more read daily paper the Bay of Plenty Times. The Sun delivers a bundle of papers to 

the village and leaves them in the mail room. There was a huge pile still left there when I looked 

after the last delivery. There is a proliferation of local papers in this area and not all are read. In the 

village where many of us get the Herald or Bay of Plenty times delivered each day there are at least 

five other papers deliverd from time to time. I only found out about the application by word of 

mouth and I know that my church and the Village Committee would have raised petitions in the 

area had they known in time. 

This is a very quiet tight knit community and most of us moved here because they wanted to live in 

a pleasant quiet seaside community without the hustle and bustle of a larger city or town. In recent 

years, much against the will of many of us our council has opened the area up for more housing 

Recently the Council invited us to an evening to show us their future planning. Planning is for a 

large number of houses to be built on the west end of the peninsular with a designated town centre 

complete with shops, supermarket, industrial area, schools, community offices etc., close to Prole 

road. This should be the site of any future Tavern or bar, not the quiet residential area inhabited by 

retired people, families and people who enjoy a quiet seaside existence. Let the newcomers to the 

area have the noise and traffic down in the new part of town. I personally would not have moved 

here had I known what was planned. 

As I pointed out earlier my home is in the Retirement Village and about 250 metres from the 

proposed Bar. I can see it from my house and have a photo on my phone to prove it. My house 

backs on to Omokoroa Road and the road noise is bad enough now without loud traffic from the 

proposed Bar roaring past in the middle of the night. I can often hear the sounds made while the 

construction of the bar has been taking place. When our inspector said the bar would be a welcome 
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asset, it is plain he did not ask the local residents On asking around many residents who live in the 

area I found very few in favour of it. 

I have had experience with running gaming machines and despite the installation of them being 

held back for the first 12 months it is highly possible that they will be applied for at the end of that 

time. In my experience, over many years the people who play the machines the most are those who 

really cannot afford to do so. 

Many councils now have a sinking lid policy on such machines, with no new licenses being issued 

and any premises that close, those licenses not reissued to anyone else. It is time our council did 

the same. 

I have a copy of a stamped plan used by the applicant when they applied for a building permit. 

This plan clearly shows areas put aside for a gaming room and a TAB room, yet the applicant in a 

statement to the committee stated that he never intended to put in a TAB. 

After most of us put in our objections he has tried to sweeten the deal by changing the name calling 

it a family bar and putting in a children's play area. I believe this could be just a sweetener, and 

does he have Town Planning permission for the play area. He also more recently stated that he now 

wanted to close at llpm. Just another sweetener with him quite able to apply for longer hours and 

and a gaming license at a later date when the opposition has died down. No licensed premises in 

the area including the bar in Plummers Point Road stays open after lOpm. This is a very quiet 

residential area and if by some mishap the license is granted a 9pm closing time should be applied. 

My wife and I and many of the organisations we belong to opposed to this license being issued 

and reserve the right to appeal should it be granted. 
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Hearing Notes in support of Objection to Application by KLM 
Enterprises to establish an On Licence at 168 Omokoroa Road, 
Omokoroa. 

Bob Miller, 5 McKenna Lane 

My wife and I settled here almost 12 years ago because it was a quiet retired 
community. 

I am in receipt of 2 memorandums from the Applicant dated 4 October 2018 and 22 
January 2019, and wish to thank him for those. The second memorandum changed 
the hours of operation, but neither of them has addressed any of my other concerns. 

My written objection to this application covered 4 points: 

1. Location close to a predominantly retired residential area. This basically 
comes down to the adverse effects of noise, nuisance and vandalism. By the Police's 
own admission, our community is 20 to 30 minutes away from assistance, if required. 
The same situation applies to Council's noise control response, and this leaves our 
community very vulnerable. I noted that the Liquor Inspector considered noise was 
unlikely to be a problem, and I wonder whether his opinion would be the same if he 
lived where I live. Both my wife and I can clearly hear building construction noise and 
landscape machinery working on the site of this application. It is interesting that I 
have a 35% hearing loss, but I can regularly hear trains which are 2 to 5 kilometres 
away. My home is located 125 metres from the proposed tavern, and I know by 
experience that loud music from bars does occur, particularly at night, and I find it 
unreasonable to assume that noise from this venue is unlikely to be a problem. 

2. Limited parking. The development plan provides 37 car parks. But these are not 
all available for the proposed tavern. They also service the Liquor Store, a proposed 
restaurant, 3 shops and the pizza/cafe already established on-site. When we shifted 
into our home in 2007, the site now occupied by the Medical Centre was Omokoroa 
Transport. Because it was a restricted sized site, Omokoroa Transport staff and 
drivers had to park private vehicles off-site, and many parked in McKenna Lane. 
McKenna Lane is only 8 metres wide, and opposing parked vehicles greatly reduced 
access for both residents and emergency vehicles. It also created noisy traffic 
movements particularly at night time. I strongly object to any overflow parking from 
the proposed tavern recreating that problem. 

3. Hours of operation. In the event that this application is approved, I suggested in 
my written objection that appropriate hours should be 11.00am to 11.00 pm and I 
still consider those hours to be more acceptable. I acknowledge that the hours 
applied for have now been amended to opening 1 O.OOam and closing 11.00 pm as 
per a memorandum of Council for the Applicant dated 22 January 2019. I regard the 
amended hours as moving closer to "family friendly" than those originally applied for, 
but I still question why we need this bar at all. We already have one within 50 
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metres of this proposed tavern. To allow the original hours would have encouraged 
non Omokoroa patronage and exacerbated traffic, noise pollution and unruly 
behaviour in our vulnerable neighbourhood. The issues of trading hours, traffic, noise 
and behaviour, however, remain a concern to me. 

4. Devaluation of nearby properties. Public perception of sports bars has 
developed over time, and from experience in other communities. That perception is 
one of noise and unruly behaviour. Whether this perception is right or wrong it will 
have an adverse effect on local property values, particularly with the lack of 
immediate response from both Police and Council noise control. This confirms my 
opening comment about inappropriate location in a retirement residential community. 

I remain strongly opposed to this application for these reasons, and I ask that the 
Committee refuse to grant this licence. 

RC ( Bob) Miller 

5 McKenna Lane 

OMOKOROA 
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Suitability includes the reputation of the applicant. A positive finding is required. He has a drink-driving 
conviction which was not disclosed in his application and a breach of a liquor licence for sale to a 
minor here in Omokoroa at premises on the same property. Last month was 2018, so 2016 is not 
historical, unlike his diversion for drug possession - which I might add is hardly indicative of a spotless 
character. These matters are not positives for the applicant. 
 
Neither is the matter of honesty. We have a failure to declare an alcohol-related conviction however 
minor. The more significant issue is the original non-disclosure, but the fact that the offence related to 
alcohol is also not lost on people considering the drink driving concerns of the community in 
connection with this being a liquor licence application. 
 
Honesty is also in question when it comes to the first Memorandum of Counsel with the misleading 
information concerning the plans for TAB and pokies which have now merely been delayed by 12 
months in a fairly obvious attempt to pull the wool over the eyes of people less intelligent than those in 
this room. This has also caused some objectors to withdraw their objections and may have caused 
others to choose not to attend this hearing. 
 
Labelling a TAB room as “office” and a pokie den as “Function Room” on the latest plan takes nothing 
away from the original building plans or the original lease agreement which clearly show an intended 
use of these two rooms. The addition of the playground is to add insult to injury. The intention is clear 
and obvious, and it’s 12 months away. Let us not be naive. To approve this liquor license is to pave 
the way for precisely the gambling harm we do not want to see. While many community members 
might welcome a quality public house with an emphasis on excellent meals - this is a destination 
drinking den with a deep fat fryer and deeper plans to extract barely disposable income from those 
who can least afford it. 
 
Concerning the similar Te Puna Tavern in recent times, we have seen the closure of a fish and chip 
shop and the failure of a lunch bar after around three months. We have seen Ray White Real Estate 
Agent relocate from new offices across the State Highway to another set of new offices. On a visit a 
few weeks ago, the butcher sited near the Tavern told me he was having a very quiet pre-Christmas 
and in his conversations with Farmlands staff, they agreed with his assessment. In his view, the single 
biggest issue for his site was the Tavern affecting foot traffic, the perception of shoppers and the 
social feel of the area. A member of staff at Ray White told me she had experienced random people 
driving up and roaming around or skateboarding, discarded bottles lying around the place and that 
their new location had what she described as excellent foot traffic and a great outlook in comparison. 
 
The committee also needs to consider the influence on the applicant of Lachhani Trust director 
Kamlesh Lachhani, who has an accepted degree of participation here as the applicant’s father, 
landlord here and possibly his legal loophole expert when it comes to filing paperwork then hiding 
behind his son through KLM. 
 
Due to the lack of an acoustic design certificate, the latest possible closing time in this commercial 
area can be 10 pm according to the District Plan’s 45 dba specification. A significant concern for the 
community will be that even 10 pm is too late for children and shift workers living at Victoria Key and 
McKenna Lane due to the natural amphitheatre. Any licensed premises wishing to open in this 
commercial area of Omokoroa will realistically require a thoroughly sound insulated building with an 
acoustic design certificate. It will also require a Resource Consent Certificate declaring that it fully 
complies with all aspects of the Resource Management Act. These essential elements are missing 
from this application, and therefore it cannot proceed on point of law alone. This is particularly 
important given the ear’s natural attunement to the human voice and to sudden sounds such as car 
doors and engines. The sound rating of conversation at home is 50db. The applicant has accepted 
that persistent sleep disturbance is a possibility for neighbouring children and workers. 
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This is a sensitive small commercial site in the centre of a sensitive residential zone with 
retirement villages and very tight noise control limits. With no acoustic design certificate there 
is no way the sound levels will be acceptable. There’s no way they can meet the noise limits.  
 
The District Plan allows for places of gathering. This isn’t a restaurant. It is a tavern. Its stated main 
aim is to sell liquor. For the sake of comparison, the original building plans showed 18 seats and 
8 bar stools in the tavern, and 40 seats in the neighbouring proposed restaurant. One is a 
tavern and the other is a restaurant. 
 
On the subject of the petition I wrote, it stemmed from this poster - a white poster on a white wall - 60 
metres from the public footpath on a building site. (Photographic evidence provided). The complaints 
include inadequate notification. These are serious questions about the adequacy of this notification 
including its advertisement in a weekly Tauranga newspaper. I agreed to write the petition on behalf of 
those who attended the Omokoroa Community Board meeting following this notification. 
(Photographic evidence provided). There were no Tavern supporters there, only objectors and that 
was reflected in the fair, balanced and even-handed article which I wrote for Lizard News in August 
2018. This petition was circulated by word of mouth, the Cyberlink email network, and the Lizard 
News Facebook page. 
 
I have not used Lizard News to say “I think this” or, “I think that” about the Tavern. We receive 
contributed articles and letters on a range of subjects of interest. We have never received inbound 
communication from the applicant, despite dropping copies of our magazine at Omokoroa Super 
Liquor every single month. If the applicant had sent us an article, we would have published it. If they 
had asked for help with a survey, we would have given it, as we did for Montre. We ran a 
SurveyMonkey with 100 responses in two days about Montre’s licensed dining plans. 
 
Remember that lack of taxis and no late bus service in the area. Council intends the main Omokoroa 
commercial area of the future to be closer to the State Highway. This would be a far more suitable 
location for this type of establishment, particularly as it has no acoustic design certificate. This 
population projection of 12,000 that has been mentioned refers to the Council’s 40-year projection. 
 
Concerning taverns, pubs and bars, residents may wish to ask the Council to review its policy on 
gaming and to consider making gambling a discretionary activity, rather than a permitted activity in a 
commercial zone, under the District Plan. It is time to change the Western Bay’s Gambling Policy, so 
there is a so-called “sinking lid” or falling cap for pokie numbers by attrition. If a policy change 
succeeds, KLM will not be able to apply for pokies even if their alcohol licence is successful. I am 
honour bound as the author of the community petition to urge on behalf of the undersigned that you 
refuse this application on the basis of the evidence heard today. I also recommend that you send a 
strong message to the applicant regarding honesty, transparency and the inadequacy of the 
constructed building for its intended purpose in an entirely ill-conceived and most unsuitable location. 
 
The committee needs to give full consideration to the views of the public they are here to serve. 
 
(I solemly, sincerely and truly affirm this is an accurate record combining the prepared verbal 
statement I intended to deliver on the day, with the addition of handwritten notes from A4 sheets of 
paper and a spiral notepad I used during the prior sessions of this hearing today, 29/1/19). 
 
(Questions from Counsel for the Applicant followed, and were answered). Matthew James Farrell. 
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Photos from submitter Matthew Farrell – 29 January 2019 
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District Licensing Committee 
Western Bay of Plenty District Council 

The Locals Tavern Bar (Shop 6, 168 Omokoroa Road, Omokoroa) 

Statement of Richard Hewison opposing the Application 

1 My name is Richard Douglas Hewison. This submission is on behalf of myself and my wife 

Dora. 

2 We reside at 53 Lynley Park Drive, Omokoroa and have been there for nearly 7 years. 

3 My (our) objection is based on all the grounds as set out in Section 105 of the Sale and 

Supply of Alcohol Act 2012 (the 'Act'). I am a Licensed Cadastral Surveyor and hold an 

Annual Practising Certificate. 

4 I have read the memoranda of counsel for the applicant. I have read the reports of the 

Medical Officer of Health, Police, and the Alcohol Licensing Inspector. I, we, remain 

opposed to the on-licence being granted. 

The Omokoroa Shops 

6 My wife and I are regular visitors to the property, the Medical Centre, adjacent to the 

proposed Tavern, 170 Omokoroa Road, where we use the following facilities. The Doctor, 

the Pharmacy, the Optician and the Hairdresser. We have used the Physiotherapist and 

the associated gym equipment and are likely to do so in the future. The other shops are a 

Dentist and a Real Estate Agency. There is also a post box, which we use for regular 

mailings. At 168 Omokoroa Road there is a Liquor Store. 

7 On the north side of 168 Omokoroa Road there is a Fresh Choice supermarket and a few 

other shops including a licensed Restaurant. The access to these shops is off Omokoroa 

Road and off Tralee Street. 

8 These are some of the purposes for which land near the premises are used. I believe a 

tavern is incompatible with these uses, especially the Medical Centre in this local set of 

shops. The residential community in Omokoroa, especially those who reside close to the 

shops, and who use these shops is more elderly than young and will be especially 

sensitive to the effects on the amenity and good order of the shopping precinct by the 

establishment of a tavern. As this set of shops are the only ones available locally, I believe 

this exacerbates the effects as we have nowhere else convenient to shop. 

1 
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9 I am also concerned about the co-location of the proposed tavern, liquor store and pizzeria 

with the parking area for the medical centre. There is the likelihood that people will 

purchase liquor and food at the liquor store and pizzeria and consume this in their car and 

then go to the tavern. 

Access to the Site of the Proposed Tavern 

13 As a surveyor with experience of council planning documents, I am concerned that the 

Planning Certificate does not meet the requirements of section 1 OO(f) which requires that it 

state that the proposed use of the premises meets the requirements of the Resource 

Management Act 1991. The certificate does not say that the proposed use of the premises 

meets the requirements of the Resource Management Act 1991. It suggests it will if it 

complies with land use consent RC10875. What the certificate should say is that the 

proposed use will comply once the requirements of the Land Use consent RC10875 are 

complied with. 

14 But by limiting itself to land use consent RC10875, I believe the Planning Certificate has 

not taken into account important, but complex issues related to the site on which the 

tavern is proposed. For example, the Planning Certificate says that a tavern activity is 

discretionary, when in fact a tavern (place of assembly) is a permitted activity in a 

commercial zone. In my mind, these must be resolved before any second Planning 

Certificate is issued, which must be issued because of the changes to include a 

playground and deck areas. 

15 The access to the site, where the proposed tavern is to be located, and the adjacent 

property abut each other and once off either property and within the boundaries of the 

legal road then confusion as to who has the right of access can and does arise. I have 

noted the car parking area for the Medical Centre being used when access to the Pizzeria 

and to the Coffee shop located next to it is required. 

Access to the site 

16. Penn Design drawing referenced 17120 Sheet 02 of 20, part of the approved Building 

Consent plans shows part of the access to the property over adjoining land. I have been 

unable to find any reference to the creation of a legal right of way over Section 2 SO 

438089 being the adjoining property. Without such a right of way the persons who wish to 

gain access to 168 Omokoroa Road need to do so from within the legal road not over 

adjoining land. A copy of that plan is attached. 

2 
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17 Another concern of mine is access onto and from Omokoroa Road from the site where the 

Tavern is to be located. Due to its layout, this entry and exit point is an accident waiting to 

happen, especially for people who have been drinking alcohol and driving. With the plans 

to increase the number of shops, this will only get worse. 

18 Also, on the north side of 168 Omokoroa Road there is a Fresh Choice supermarket and 

other shops including a licensed Restaurant. The access to these is off Omokoroa Road, if 

travelling towards the harbour and off Tralee Road. Access onto Omokoroa Road from 

these shops is by way of a left turn only. This is sign posted and the exit constructed to 

deter a right hand turn. However, I have seen vehicles turn to their right risking accidents. 

A person exiting the Tavern Site will not of necessity look to check vehicles leaving the 

Fresh Choice site do not turn right instead of left. 

19 My understanding of the relevant documents is that the applicants for the License have a 

lease agreement for the Tavern and its immediate surroundings. I stand to be corrected 

but there does not appear to be any mention of right of access to the Tavern site nor any 

agreement to the provision of parking specifically for the Tavern patrons. 

Decision of the Committee 

21 In conclusion, I respectively request that the Committee refuse to grant this licence. 
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To The Secretary; District Licensing Committee 

Dear Sir/ Madam, 

I object strongly to the proposal of a tavern and gaming parlour in 

Omokoroa, on the following grounds; 

1.) The 'Tavern' is not a true representation of the name; ie an eating 

place with ambience and quiet surrounds.The addition of gaming 

machines and a TAB, plus late closing makes it a booze barn first with 

food later. The talk of childrens play areas and no gaming machines is 

a subterfuge as is the proposed menu. These parameters can be 

changed at will, and by way of late memorandum already have, 

showing the cynical nature of his application. I can think of five 

premises with gaming machines, late licences and in some cases 

TA.B.facilities in the Western Bay and in all cases they are well 

removed from the vicinity of residential housing and sited in rural 

locations so that noise is not an issue. (Te Puna tavern,Black Sheep, 

Light House,(matahui) Forta Leza, Up the Bouhai (katikati) 

2.) If the buildings are in the same vein as the Pizzeria they will 

downgrade everything in the neighbourhood. It behoves the Council 

to force some style in the appearance of business premises to the 

same standard as nearby buildings; for example the Medical Centre 

and the Supermarket complex . The sheds and Pizzeria look like a 
v 

temporary construction site and will deter ae~etic style and 

incentive to invest nearby 

3.) The hours quoted in the application are not restaurant hours. 

They will attract 'punters' seeking somewhere to meet once other 

places are closed, bringing more traffic with potential for drunken 

behaviour and opportunistic crime. 

1 
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.. 

4.)lncreased traffic and noise will occur. Ambient noise levels will 

rise and reach well outside the area of the proposed Tavern, thus 

affecting a far greater number of local residents who have been 

excluded from making a submission. Have you heard the boom box 

in a car boot? or conversations and very loud "music"that you dont 

enjoy? We already do ,since we are the closest residence, and then 

they jump into their cars to see who can be first to 100 k. That 

behavour will only increase and l say again there is only one place for 

such a business and that is to be totally removed from residences. 

These places rely on lots of noise to attract the patrons so they must 

raise their voices to have a conversation. 

I object vehemently to my Amenity being downgraded so that some 

opportunist can profit and I object to having to defend my Amenity 

rather than the applicant show he is a worthy fit and proper person 

who is not going to alter the status quo and everone ends up a 

winner. No one has the right to diminish my Amenity; not even 

slightly. THis is not SMART GROWTH .. 

Yours faithfully, Geoff Davis --resident and ratepayer/12/7 /18 

2 
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Tavern hearing - supplementary statement.  
Murray Grainger - Chairman Omokoroa Community Board. 
 
1. Lease duration 
 
Agenda Page 10:  
The applicant holds a lease for the premises for a term of six years with one right of renewal 
of six years. 
 
Page 43: A copy of the first schedule of the lease.  Term: 3 years RoR 3 years, final expiry 
six years less one day from commencement date. 
 
2.  TAB 
  
Page 39: The approved plans, last line of the Ventilation Table lists the TAB room as being 
9.16m2 with mechanical ventilation. 
The room labelled “office” above the original redacted label (TAB?) in that drawing is fitted 
with what appears to be three wall mounted TV screens, surely not for watching horse 
races? 
Page 43:  States the Business use: Bar, TAB Agency, Pokies and Tavern. 
Page 330:  Para 2.  Firstly, the application has never included a TAB.  No TAB was ever 
proposed. 
 
The statement that No TAB was ever proposed appears to be in direct contradiction to the 
applicant’s own documentation.  
 
3. Alcohol Licensing Inspector’s  Report 
 
3.0.1  Page 269 - the Inspector’s report  Section 7.2 
“In terms of residents, the closest residents are situated across Omokoroa Road and into 
McKenna Lane. The distance between the bar and these houses would be no more than 
100 metres” 
 
3.0.2 The actual distances measured off the Western Bay GIS mapping system are: 
Tavern to Victoria Keys residence 74m 
Tavern to 1 McKenna Lane 69m 
 
3.1 Noise 
 
3.1.1 Page 269 again 
“But as can be observed from the photographs, the bar is situated behind the pizza and 
coffee outlet, which will go some way to repressing any noise from the bar, should music be 
played.” 
 
As an ex-acoustic and vibrations consulting engineer, I must question this assertion.  
 
3.1.2 To assist the committee at this point I need to supply some background. 
I have a BE and a DipPHE.  I also have a Certificate of Proficiency in Noise and Vibration. 
What this means is that, after completing my Electrical Engineering Degree, I competed a 
further final year Mechanical Engineering paper in Noise and Vibration. 
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3.1.3 After graduating I worked for the National Audiology Centre of the Department of 
Health and while there served as Technical Secretary for the NZ Standards committee that 
wrote the first ever NZ Standards on noise and noise measurement. 
 
3.1.4 I then spent a few years as a consulting engineer in the field of noise and vibration and 
spent many hours as an expert witness before the Environment Court (or Town & Country 
Planning Appeal Board as it was then known.)  
 
3.1.5 I fully acknowledge that I have not practised in this field for some years now but would 
still probably know this field better than any other persons represented here. 
 
3.1.6 Returning to page 269 
“But as can be observed from the photographs, the bar is situated behind the pizza and 
coffee outlet, which will go some way to repressing any noise from the bar, should music be 
played.”   This statement fails any reasonable interpretation. 
 
3.1.7 In any noise enclosing structure a hole representing 10% of the surface area renders 
the enclosure practically, acoustically, useless.  That is why noise barriers alongside 
motorways never have gaps. To suggest that a smallish box in a carpark is going to shield 
the McKenna Lane residents from noise is, in my opinion, disingenuous.  Does parking your 
car in the driveway shield you from the noise of the neighbours lawnmower? 
 
3.1.8 As has been pointed out, the Inspector’s own photograph 3 shows a clear line of sight 
from the premises, to McKenna Lane.  A clear line of sight only leaves attenuation due to 
distance as a mitigating factor.  This is 6dB reduction for every doubling of distance. 
 
3.1.9 There is no shielding for many of the residents in Victoria Key, or for the church.  The 
church may benefit from future construction on the vacant grass commercial area, 
depending on the configuration of buildings, but there will always be a gap between the 
Medical Centre and any future development on the vacant land and noise travelling through 
this gap will impact residents of Victoria Key.  This can be clearly seen on the aerial shot that 
is on the page numbered 223 in the Agenda. 
 
3.2 Sensitive sites 
 
3.2.1 Page 270  Section 7.3 
“The church is separated from the bar and retail outlets by a field of grass. I would estimate 
the distance to be in the region of 150 metres to 200 metres.”  Actual distance is 127m as 
measured on the Council GIS map. 
 
3.2.2 That paragraph continues: 
“There is no natural or man made right of access between the two entities” 
That is correct at present, but it is my understanding that the commercial developer of the 
property between the church and the tavern intends to open up at least a walkway between 
the Medical Centre and his new commercial development. 
 
3.3 Potential Noise 
 
3.3.1 Page 271 Section 7.4 
Current and Potential Levels of Noise, Nuisance and Vandalism 
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“There are no negative reports from the police and no visual signs of crime in the local 
vicinity. There is no information to suggest the premises are associated with criminal 
behaviour.” 
 
3.3.2  It is blindingly obvious that there are no current negative reports.  This was a storage 
shed for a plumber for years and is currently a building site.  Frankly, this statement is 
appalling. 
 
3.3.3 There is absolutely no way that anything happening on this site to date can be used to 
support a conclusion, as has been done in the Inspector’s report, that there will be no 
potential noise, nuisance or vandalism.  One wonders if this was a cut and paste from 
another report. 
 
3.3.4 District Plan rules.  Herewith the pertinent section of the Operative District Plan. 

 
3.3.5 It is quite clear from this table that the “quiet” time noise levels are 45dBA Leq and 
70dBA Lmax.  For the avoidance of doubt, here are the two definitions: 
Leq is the equivalent sound level in decibels, equivalent to the total sound energy measured 
over a stated period of time and is also known as the equivalent continuous sound level  
Maximum Level (Lmax) the maximum noise or vibration level during a measurement period 
or a noise event.  
It is also clear from the table that the “quiet” time hours are after 10pm Monday to Saturday 
and after 6pm on Sundays and Public holidays.  We can ignore the early morning hour times 
as there is no suggestion that the premises will be used before 9am. 
 
3.3.6  In my considered opinion, it will be practically impossible for these “quiet” time noise 
levels to be complied with. 
 
3.3.7 If I may quote from my initial submission: 
Omokoroa is an extremely quiet neighbourhood and alcohol fuelled voices tend to get louder 
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as the evening progresses. The human psyche is designed to respond to the human voice 
and a single loud voice is more disturbing to sleep than the noise from an industrial process 
of the same decibel level.  People talking in the outdoor area or people conversing as they 
leave the venue after 11 p.m. are thus more likely to disturb the neighbours than other 
nocturnal noises. 
 
3.3.8 Lmax is a very restrictive measure and it is not difficult to conceive of this limit being 
breached by alcohol fuelled voices as patrons leave the premises, especially if the intention 
is for a sports bar and the patrons are still dissecting the dodgy referee’s call as they leave. 
 
3.4 Visual Amenity 
 
3.4.1 Page 271 Section 7.5 
Visual Amenity 
“There is no visual evidence of anti-social behaviour such as discarded bottles, cans or litter 
to indicate the parking facilities or any of the surrounding areas are being used to pre-load.” 
 
3.4.2 My previous comments apply equally to this unsubstantiated conclusion as there is 
absolutely no way that anything happening on this site to date can be used to support this 
conclusion. 
 
3.5 Hours 
 
3.5.1 Page 272 Section 8.2 
“(b) Alcohol may only be sold on the following days and during the following hours: 
Monday to Sunday – Hours: 9.00 am to 1.00 am the following day.” 
 
3.5.2 I do not recall reading a single objection that supported these hours.  Many supported 
a licensed eatery in principle but all were against the pokies, TAB and the unnecessarily long 
hours.  How the voices of the objectors can be so comprehensively ignored by the inspector 
is unfathomable. 
 
4. Gaming machines  
 
4.1 In Paragraph 18(b) of the statement of evidence given by the applicant it says that they 
carefully considered the views of the objectors and also took into account their own survey, 
the results of which were attached as appendix E.  The comments in that survey were: 
No TAB - five times 
No pokies - three times 
Close at 11- twice 
 
4.2 It is a curious fact that the applicant is prepared to move with the wishes of the objectors 
and his own survey on two of these matters, TAB and hours, but not the third one, ‘pokies’ 
even though his own survey results showed more responses against pokies than for 11pm 
closing. 
 
4.3  Mr Young, for the applicant suggested, in a response yesterday, that his client does not 
want to be in front if the Committee more than once. If this is true then why will the applicant 
not rule out gaming machines in perpetuity as has been done with the TAB?  In response to 
questions, the applicant stated that he most probably won’t apply but cannot rule it out. 
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4.4  The Omokoroa Community has made it abundantly clear that gaming machines are not 
wanted in Omokoroa, not now, not ever, never!  
 
5. Closing  
 
5.1 Key Action point 59 of the 2010 Omokoroa Community Plan (the one which preceded the 
2017 Community Plan given in the applicant’s evidence) stated: Encourage the development 
of a range of necessary retail outlets, including a supermarket, specialty crafts, cafes and 
bars that meet local needs. This specific statement did not make it through to the 2017 Plan. 
At the various planning events that have been held where people get to contribute via post-it 
notes on planning topics, there are always those expressing a desire for a pub/tavern/bar 
that is not a membership club. 
 
5.2 It is fair to conclude that there is a measure of community support for a 
tavern/bar/restaurant/eatery establishment but the size and location of the applicant’s 
property will make compliance with the District Plan noise controls incredibly onerous. 
 
5.3  I have yet to hear a single voice in Omokoroa in favour of a TAB agency or gaming 
machines and I would urge the committee, if minded to grant this licence, that the TAB and 
gaming machines be excluded in perpetuity. 
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OBJECTION TO PROPOSED TAVERN/GAMING MACHINES/T.A.B 

VENUE AT 168 OMOKOROA ROAD 

I object to the Application for the above establishment in the 

Omokoroa Village. My husband and I live in Mckenna Lane, opposite 

the proposed address for this Tavern development. We came to live 

here twelve years ago because of the village vibe and aspired peace 

and quiet of the community, which is in conflict with the proposed 

tavern complex. 

I am absolutely appalled and deeply upset to learn that a building 

consent has been approved for a proposed tavern and gaming 

parlour in our community. 

My main objections are as fotfows; 

--We live on the corner of Mckenna Lane, opposite the proposed 

facility. 

In section 5 of the Sale and Supply of Alcohol Act, current and 

possible future levels of noise, nuisance and vandalism must be taken 

into account. (section 106) -Amenity clause. 

--There are two off licenses ; The Omokoroa Liquor Centre and 

FreshChoice Supermarket next door. 

preloading of alcohol from these outlets and consuming in the 

common carpark would be concern. 

--There will be three on licenses adjacent ; the proposed tavern 
11 Eatery" plus the proposed indian Restaurant and the present 

cafe/ restaurant next to the supermarket. 

--There are numerous addresses close by which are liable to be 

1 
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affected by increased traffic volumes and noise, and late hours. 

These include Medical Centre shops (Doctors, Physio, Pharmarcy, 

Dentist ), the Retirement Village adjacent, the Child Care centre 

around the corner, Acacia Park Aged Facility, the local church and 

haH, plus all the residential houses opposite and close by. 

--Gaming machines and T.A.B. facilities will also be in the same 

building as a food outlet "restaurant". 

A restaurant should be focused on relaxed ambience. I know that 

pokies and TAB facilities, with accompanying TV and noise does not 

fit with this expectation. 

--The proposed tavern and gaming venue are threatening the safe 

and caring wellbeing of the Omokoroa lifestyle. 

-- There is no Police presence in the village, or onsite ambulance. 

AMENDMENT; I notice in the literature I have received that the 

applicant rebuffs the idea that there will be a TAB and/or GAMING 

MACHINES in the building. I am cynical that would be the case one 

year on ,when the license came up for renewal(if granted). The 

applicant's business is alcohol sales and gambling, not fine food 

dining. 

Lorraine Davis 

1 Mckenna lane,Omokoroa 

2 
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Witness statement covering my Objections. To be called by 
Richard Hewison. 

1) My name is Jose Law and I'm the co-ordinator of Pest Free Omokoroa, our 
large pest control program which is a member of Omokoroa Environmental 
Managers (O.E.M.I) I live within one Kilometre of the proposed Tavern and 
my personal objections cover the density of outiets and resulting alcohol related 
harm -

2) As stated in the Sale and Supply of Alcohol Act 2012.-and also under Local 
Aicohoi Policy---

Harm is defined as --crime, damage, death, disease, disorderly behaviour, 
illness or injury including harm to society or the community. 

1here will be a very high density of liquor licences around the tavern area--4 
liquor licences within 50/100 metres-- I have done considerable research 
especially around density of outlets and their knock on effects which shows 
conclusively-- The more outlets in an area-the more competition-the lower 
the prices-the more alcohol purchased-the more harm caused. 

3) I am basing my objections on my expeiience as a Medical Technologist. I 
had a long career as a multi trained Medical Laboratory Technologist and did 
many years on night shift in Waikato Hospital, being the only qualified 
Technologist on duty, being qualified to work over 5 Laboratory departments to 
perform all the urgent tests required by Emergency, Delivery, Cardiac, I.T.U. 
Post Op etc. I ,_ ersonall , experience J the vressure on ~r ~the stress and 
the frustration that alcohol affected patients caused ,'~7 e other patients who 
realiy needed our help had to wait, and the number of alcohol affected patients 
rose year on year .... 

4) In f"'Y recent research into alcohol related harm, I have found very similar 
facts to those I experienced during those years ie: 

A study of hospital admissions in New Zealand between 2010 and 2015 found 
there were 49.465 admissions nationwide where the primary diagnosis was for a 
condition that was wholly attributable to alcohol or where alcohol as an external 
cause was listed on the admission record -of these 19,600 were residents of the 
Auckland region, where there is a higher density of outlets. 

5) This is a reflection of studies undertaken by recognised leading International 
and New Zealand researchersl hat provide reliable scientific evidence that 
regions with high numbers of outlets and extended trading hour$,have higher 
levels of alcohol related injuries, more disorderly behaviour and-hlore harm 
within society and the community. Both of which are key points outlined in the 
Sale and Supply of Alcohol Act 2012. References: 

Huckle T: Alcohol-Related harm. Auckland v Rest of New Zealand 2015. 

Connor and others: Alcohol outlet density, levels of drinking and alcohol harm in 
New Zealand : a national study. 
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6) As there is no taxi service in Omokoroa patrons of the Tavern will be far more 
likely to drive home with elevated blood alcohol levels. 

7) Figures from Ministry of Transport alcohol/drugs crash facts. 

In 2016 driver alcohol and drugs were a contributing factor in 

80 fatal crashes 144 serious injury crashes 470 minor crashes. 

Resulting in -- 89 deaths 189 serious injuries 674 minor injuries 

Which was 14% of all crashes --the total cost of those crashes was about $564 
million. Isn't the road toll high enough aiready, why contribute to it rising? 

A graph on the site included alcohol limit information showing clearly a 
correlation that as alcohol limits rise above 50mg/100ml--- accidents across all 
age groups RAPIDLY INCREASE- almost as a straight upward line. 

In conclusion I ask the committee to thoughtfully consider not only my witness 
statement but to also consider the Sale and Supply of Alcohol Act 2012 which 
states as a key point -the density of outlets nearby, and under the Object of the 
Act- states harm caused by excessive or inappropriate consumption of alcohol 
should be minimised. A member of the Emergency Services, who is unable to 
speak, asks you please consider their already heavy workload. 

ed 
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G•nail 

Hearing 
2 messages 

Wendy Pamela Morris <mrswmorris@gmail.com> 
To: Marc Ulyatt <marc.ulyatt@outlook.com> 

Hello Marc, 

Wendy Pamela Morris <mrswmorris@gmail.com> 

Sun, Jan 27, 2019 at 1 :53 PM 

Many thanks for the emails. I have chosen to speak on Wednesday between 11 am & 4pm. I unsure of 
how I will say what I want and thought I would email you and see what you think. · 

~en we retired my family chose to move to Omokoroa because of the lifestyle here. Most of my 
family have moved-to Tauranga but we wanted somewhere where people knew each other aild had 
lots of interaction with each other. When we came we felt like we had moved to a place a little back in 
time, no big shops, no rowdy hoons, lots of retired people who put back into the community: It is a 
relaxed place to live. We walk to most places and it feels safe here. 

>j(We live in McKenna Lane and are within 400 metres of the proposed tavern. 
We object strongly to the proposed hours and would like to see them well reduced. 

Wendy Pamela Morris <mrswmorris@gmail.com> 
To: Marc Ulyatt <marc.ulyatt@outlook.com> 

-- ... -----... 

Sun, Jan 27, 2019at1:59 PM 

~At night especially we would hear the noise from the proposed tavern, the patrons leaving, car doors 
· slamming and any loud goodbyes. 

There may also be some patrons that will become intoxicated and behave badly around our peaceful 
neighbourhood. 
There will undoubtibly bpatronSthat will leave to drive home that are inpaired by alcohol. 

-1lt-- Another of my concerns is the lack of a permanent police presence in our 

-+ town. 

190



Acknowledge appreciate receipt of KLM Enterprises attempts to 
placate objections - HOWEVER:-

Outstanding matters that need to be addressed before any On
licence is issued; 

• What evidence have KLM Enterprises produced of a real need or desire 
in our community for another such facility? 

o The great number of objections suggests that there is not. 

• How wil! KLM Enterprises/WBOP DC ensure that the quality of life and 
personal safety of residents is not adversely effected? 

o Drink driving, Noise, Alcohol fueled misbehavior & crime .... 

• Hours of operation are not conducive with 3 nearby rest 
homes/retirement residences nor the Family holiday park across the 
road (quiet from 10pm). 

o Should be no later than 11 pm to be fair to these and other nearby 
residents. 

• How will KLM Enterprises/WBOP DC control consumption of cheaper 
alcohol from their liquor outlet next door outside the new venue? 

o Carpark areas - there and next door Med' Centre etc. 

• The process if a breach of licence is protracted and not entirely within 
the powers of WBOP DC:-

o Those that grant the licence then lose direct control? 
WBOP Council Policy - Class 4 Gambling Venues Policy 
4.4 Council has no retrospective powers with regards to any 

consented Class 4 Gambling venues and cannot impose conditions 
subsequently on any venue which has an existing licence. 

4.5 Council inspectors do not have enforcement powers over 
venues in terms of their gambling activities ...... Referred to 
Internal Affairs .... 

If KLM Enterprises & WBOP DC can't make the necessary 
changes to address all the above matters AND guarantee 
their ongoing implementation then a licence should not be 
granted. 
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• 

KLM only significant response to any of these issues raised so far: 
"3. . . . not have gaming machines .. . for the life of the first on-licence." 

• This is very short term and specifically provides for iater 
introduction. 

• Licence wording must ensure permanent exclusion of gaming 
machines. 

• To do otherwise is Contrary to WBOP DC and TauranQa CC policy 
trend. 

WBOP Council Policy - Class 4 Gambling Venues Policy 
• 3.3 To contribute to the minimisation of Gambling Harm caused by Class 4 

Gambling Venues in the District. 
• 3.4 To prevent any increase in the numbers of Gaming Machines within 

Class 4 Gambling Venues in the District by imposing a cap of 191. 
• 4.3 In determining its policy on whether Class 4 Gambling Venues may be 

established in the District, .... Council may have regard to any relevant 
matters] including: (a) the characteristics of the District and parts of the 
District; (b) the location of kindergartens. early childhood centres. schools. 
places of worship. and other community facilities; 

Tauranga Council proposes 'sinking lid' policy on gambling venues and 
gaming ... 
From their website:- https://www.tauranga.govt.nz >Council> Council news 
and updates > Latest news 
Oct 15. 2018 - Tauranga City Council is reviewing the policy :-

"Council is proposing some changes to the policy - notably to introduce a 
'sinking lid' approach that means that no new gambling venues would be 
allowed to set up in Tauranga, and no additional machines would get approval 
to operate. So over time, the number of venues and machines would slowly 
decline, ... " 

"Community and Culture Committee Chair Terry Molloy said that although 
some proceeds from gambling get returned to the community . . . . . the effect of 
gambling on the social and economic wellbeing of our community is something 
Council should mitigate as much as it can. " 

"It is important that we as a Council do whatever we can to manage this, 
so that Tauranga can be safe, resilient and healthy, with successful and 
thriving communities." 

"Council believes the sinking lid approach will help control the growth of 
gambling and minimise the harm caused by gambling," 
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36 Margaret Drive 

OMOKOROA 3114 

19 July 2018 

The Secretary of the District Licensing Committee 

Private Bag 12-803 

Tauranga Mail Centre 3143 

Dear Committee Members 

We wish to be heard in objection to the application by KLM Enterprises of Auckland for an ON 

LICENCE for a proposed tavern at 168 Omokoroa Road, as advertised in The Weekend Sun of Friday 

29 June 2018. 

The applicant has licensing hours of "Monday to Sunday from 9:00am to 1:00am the following day." 

The issuing of such a license would have a major adverse effect on the quality of life typically sought 

and currently enjoyed by those residents living within 500 metres of the proposed tavern. 

Specific points of objection: 

Such a facility would have little or no benefit to the residents in near proximity due to their age and 

desired quieter lifestyle. 

The activities associated with such establishments are contrary to the very reasons many people 

chose to live in Omokoroa. 

• Increased noise to very late in the evening: 

o Close to private residences. 

o Community Church and Acacia House rest home within 300 metres of the proposed 

tavern. 

• Increased traffic until late in the evening with the real risk of alcohol effected drivers. 

• Increased potential for disturbance and personal/property safety worries from alcohol 

affected patrons. 

• The above effects have the potential to lower valuations of properties in the area 

surrounding the proposed tavern. 

• There are already two liquor outlets next door to the proposed tavern site as well as other 

On License establishments nearby - The Omokoroa Boat Club, Beached On Blue cafe, Black 

Sheep restaurant and bar - thus there is no need nor justification for a further licensed 

establishment in Omokoroa. 

Yours faithfully 

RE Hallam KS Hallam 
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Part 6 in the object of the act (2012 alcohol act) St~ d ~ ~r<Oc:=1°~co. n2. 

Ph 01 5480557 . 

(B) The harm caused by excessive or inappropriate consumption of alcohol should be 

minimised. 

The object goes on to state 

(a) Any crime, damage, death, disorderly behaviour, illness or injury directly or 

indirectly caused, or directly or indirectly contributed to, by excessive or 

inappropriate consumption of alcohol. 

(b) Any harm to society generally or the community, directly or indirectly caused, 

contributed to (as in descriptions in A) 

These are my concerns as a resident and part owner of Omokoroa Kiwi Holiday Park; 

We can host up to 300 guests in our motels, cabins and sites. My concerns are, 

Noise; constant and intermittent 

Outside tables with raucous intoxicated quests 

Cars in and out 

Hoon like driving-wheelies 

Doors slamming 

Music blearing 

Music at venue 

Location of venue to our park, our home and residents means the noise will 

travel up. 

Guests walking past yelling etc, noise control can help in some levels but it's 

the intermittent noise. 

My major concern is inappropriate behaviour causing crime, violence etc, as 

stated in the object of the act. As a park owner I have first hand experience 

dealing and trying to deal with this behaviour and I mean TRYING, police 

cannot be counted on quickly, or if at all. In the last6 months we have noted 7 

calls to police, three of these calls all late at night were not attended to

Omokoroa "too far" "not prioritised" 
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1. Domestic violence 

2. Assault and 3 tyre slashings and police visited the next day for the tyre 

slashing incident, they were attacked with a butcher's knife. 

All incidents alcohol related. This is police from Tauranga and Kati-Kati 

3. Community constable is unavailable, he comes occasionally to Omokoroa 

on a Friday. Messages on his answer phone are unanswered, so we have 

given up on him. 

Our own health and safety to minimize the affects of alcohol is to contract a 

security guard at night in pre-empted situations such as friends and family 

events i.e., reunion/weddings, high occupancy, and.events in the wider 

community i.e., one love concert in Tauranga, this works well as he is a police 

endorsed well trained guard. A presence of authority, no incidents have ever 

occurred when he is present this includes no drink driving as well, 

In conclusion there are people here and our neighbours and can vouch that 

living next to our park has had no adverse situations. The key is we are 

approachable and deal with any situations promptly as owner/operators we 

are proud in 24 years being here. The tavern is inappropriate. 
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STATEMENT OF MARCUS ULYATT 

OBJECTING TO THE BAR ON-LICENSE APPLICATION OF KLM ENTERPRISES 

AT 168 OMOKOROA ROAD 

1. My name is Dr Marcus John Ulyatt and my wife and I live at 181E 

Omokoroa Road. 

2. We live within 230 m of the proposed bar site and have a direct line of 

sight to it. Therefore, under Section 102 (1) of the Sale and Supply of 

Alcohol Act 2012 (the 'Act'), We have a greater interest in the 

application for the licence than the public generally. 

3. I would like to start by considering the intent of the Applicant, KLM 

Enterprises, which appears to have changed on a regular basis as time 

has progressed. Yesterday, Mr Kunal Lachhani admitted under 

questioning that it was a tavern, the ALI (Alcohol Licencing Inspector) 

in his report said it was not a tavern but a family friendly pub, Mr Young 

in his Memorandum of 4 Oct 2018 said it was a bar and eatery and 

that: "its principal business will be the sale and supply of alcohol and 

other refreshments in terms of revenue streams". It has also been 

commented that it is a Sports Bar. Which is correct? This Hearing is a 

legal process and we can't even get a definition of what we are 

supposed to be talking about? 
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There can be no doubt though, that as a business, KLM will strive to 

maximise its profit through alcohol sales. Forget all the window 

dressing about it being a joyous place that welcomes families as 

described by the ALI. It will be a bar with incidental food that will open 

until late if it is allowed. 

The local communities' character, amenity values, preferences and 

needs 

4. The main thrust of my objection is that the local community has a 

special character and that the imposition of a bar will have significantly 

negative effects on that character. I will provide evidence about the 

demographics of the community that lives within 500 metres of the 

proposed bar. This is the part of Omokoroa that will be most affected 

by the bar. 500 metres is chosen because it is the standard set by the 

WBOPDC for acoustic testing. 

5. A map (Fig. 1) showing the area within 500m of the bar is attached. 

This clearly shows the sensitive areas: the Country Estate retirement 

village, Victoria Key gated community, the Community Church, Acacia 

Park rest home, the Medical Centre, the Omokoroa Kiwi Holiday Park 

and the Minnows pre-school. I am the Neighbourhood Support 

coordinator for the group of houses that will be most affected by the 

imposition of a bar. 
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6. I have surveyed and classified the housing within SOOm of the 

proposed bar (Fig. 2). There are currently 229 private homes, the 

Country Estate with 152 houses, Victoria Key with 46 out of 67 housing 

units completed, Acacia Park with 48 beds now and 12 more to be 

added this year, and the Omokoroa Kiwi Holiday Park with 29 motel 

units and cabins and 67 caravan and camping sites. There are the 

equivalent of over 500 residential properties within SOOm of the bar. 

7. The special character of the community is seen in the proportion of 

residences occupied by retired people: this is 73%, 4.5 times the 

national average of 16% in 2018 (Google/2013 Census QuickStats 

about people aged 65 and over). Altogether over 800 people live 

permanently within 500m of the proposed bar. 

8. The ALI commented in his report that the KLM application attracted a 

vast number of objections, over ten times more than would normally 

be expected. There is a reason for this: the Omokoroa community does 

not want a new bar, with all the issues it will bring. Jhe vast number of 

objections shows a depth of community concern that must be taken 

into account by the Commissioners. 

9. The people who live in Omokoroa have chosen to do so because it is 

scenic, it has a lovely environment, it is a friendly community, and it is 

quiet and safe. The reason it is quiet and safe is because the population 

is dominantly mature and retired, and the Community Patrol and 

Neighbourhood Support groups have had a long and constructive 
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relationship with the Police to try and keep it that way. It is a very quiet 

area as the Police and the ALI have commented in their reports, 

especially after 9.00pm. 

10. I am told that the question of what is meant by 'more than a minor 

extent' has been considered in the resource management context. In 

King v Auckland City Council2
, the High Court stated that a minor effect 

will be: "at the lower end of a scale including major, moderate and 

minor effects but must be something more than de minimis". De 

minimus means too trivial or minor to merit consideration, especially 

in law. So, a minor effect is slightly more than trivial. 

11.ln terms of your assessment of under section 106 of the Act, you must 

have regard to the current and possible future noise levels, nuisance 

and vandalism and the purposes for which the premises concerned is 

used. I believe the special character of the community I have described 

above and the very low current levels of noise, nuisance and 

vandalism, compared to many other communities elsewhere, means 

the imposition of this bar must have a more than minor negative effect 

on current amenity and good order. Therefore, your decision should 

reflect this. 

Specific objections under the Act: 

2 King v Auckland City Council [2000] NZRMA 145, {2000) 6 ELRNZ 79 {HC) 
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Section 105 (d): the days on which and hours during which the applicant 

proposes to sell alcohol. 

12.The ALI reported that "there are no negative reports from the police 

and no visual signs of crime in the local vicinity". Of course not: there 

is no bar there currently! This reinforces my view above that the 

'baseline' of very low current levels of. noise, nuisance and vandalism 

will be negatively affected by more than a minor extent by this new 

bar, which will open until late, seven days a week. 

Section 105 (d): whether the applicant is engaged in, or proposes the 

premises to engage in, the provision of services other than those directly 

related to the sale of alcohol, low alcohol refreshments, non-alcoholic 

refreshments, and food, and if so, which services. 

13.1 originally objected to KLM's intention to install pokies and encourage 

gambling. That has been forestalled by the applicant postponing this 

decision for· one year. However, their intent is clear. I believe they will 

try and bring back the pokies when they get the chance. They are 

businessmen and will try and maximise their profit. If they had 

intended to give up the pokies and have only a family friendly bar, they 

would have changed the building plan to enlarge the cafe/bar area 

when there was an opportunity (from before 4 October 2018, the date 

they deposited their first memorandum of counsel for the applicant). 

The design they have is very inflexible, and the re-designation of the 

long thin pokie room as a function room or a private dining room is 

unworkable. It is designed and remains designed for pokies. 
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Section 105 (h): whether (in its opinion) the amenity and good order of 

the locality would be likely to be reduced, to more than a minor extent, 

by the effects of the issue of the licence. 

14. As I have said above, because of the special character of the locality 

and current very low levels of noise, nuisance and vandalism, I believe 

that the amenity and good order in the locality will be reduced by more 

than a minor extent if an on-licence were granted to a bar on the 

proposed site, for the hours proposed, for the following reasons: 

a. Noise. A feature of the locality, which was not picked up by the ALI (or the 

Police or Medical Officer), is that the proposed bar sits in the bottom of a 

natural amphitheatre (Fig. 3). On three sides, the land rises to over 30 m 

within 300m of the bar, a gradient of 1in10. This feature enables sound 

to carry very clearly up to the residences. For example, my house is at 

least 25m more elevated than the bar and has a clear direct view to it. The 

Li's view that a six foot hedgerow and the pizzeria would stop significant 

noise is clearly wrong. 

In Fig. 4, I present a table of the hours kept by local licensed businesses. 

Omokoroa is pretty much closed down after 9.00 pm, and that means the 

current levels of noise are very low after 9pm. I note that the holiday park 

imposes a noise curfew after 10.00 pm so as not to affect its neighbours. 

Of course, in winter the evening noise levels from the holiday park are 

much lower than in summer. There is very little noise in the 

neighbourhood after 9.00 pm other than engine and tyre noise from 
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passing vehicles through most of the year. That is the baseline. The hours 

for the proposed bar means it must increase noise by more than a minor 

extent after 9pm all year round compared to current levels. 

In addition, any call to 111 regarding noise will be diverted to the WBOPDC 

Noise control officer, who will then pass it on to a security company they 

have contracted for this purpose. They cannot respond under 20-30 

minutes to any problem. So, again Omokoroa is vulnerable. 

b. The potential for harm from drink driving 

1s. People travelling to the bar will predominantly do so by car. As a 

consequence, there is almost a certain risk of people driving home 

after having consumed more alcohol than they should have to be able 

to drive safely. There is no permanent police presence and no 

ambulance service in Omokoroa and response times are long and 

variable. There is no local taxi service and it costs $65 to get a taxi out 

from Tauranga. There is only one access road to the peninsula. Beyond 

that is State Highway 2, one of the most dangerous roads in the 

country. I do not believe that the potential for harm (such as injury 

from a car accident caused by patrons over the legal driving limit) is 

minimised by this proposal for a bar in this location, which is remote 

from police, ambulance and taxi services. I note that the ALI advised 

the bar to "employ a sober driver scheme and/or have a courtesy 

vehicle to transport people home." I saw no sign in the application that 

they intended to provide such a service. 
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Summary 

I am told that the Commission relies heavily on the reports of the LI, the Police 

and the MOH in making its decision. It that correct? 

Police: they consider that "the risk is high in terms of potential adverse effects 

around noise levels, nuisance or vandalism." Where does high sit in the 

spectrum of minor, medium and high? Right at the top! Yet they don't oppose 

the bar. 

LI: his "only concern would be if the bar did in fact become a destination bar 

and people came from far and wide to visit". Mr Lacchani admitted yesterday 

under questioning that that is exactly what he wants. The Li's report does not 
cover adequately the huge concerns expressed by the community. 

MOH. They did not provide a report, just an opinion. In the absence of any 

report or evidence from them I suggest you have to disregard their opinion. 

The standard of proof required under the Act is that the good order of a 

locality would be likely reduced, by more than a minor extent by the 

imposition of a bar. 

I would put it to you that the objectors have provided substantial evidence that 

a bar imposed on a quiet, predominantly retired community, will certainly have 

more than a minor effect. 

For this reason I ask that the committee refuse to grant this licence. 
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Fj,z 
Residential properties within SOOm of proposed bar 

% Retired Min. distance 
Current residents From bar (m) 

Residential houses 229 63 80 

Country Estate houses 152 100 200 

Victoria Key houses 46 33 100 

Total houses 427 

Acacia Park rest home 48 beds 100 200 

Kiwi Holiday Park 29 units 0 75 
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Liquor outlets in Omokoroa 

1. On-licence: 

Beached on Blue cafe: open until 3.00 pm in weekends, less during week. 

Omokoroa Boat Club: licence 9.00-1.00 am. Rarely open after 10.00 pm. 

Omokoroa Bowling Club: Licence 9.00 to 1.00 am. Rarely open after 9.00 pm 

Omokoroa Golf Club: licence 9.00 am-11.00 pm. Rarely open after 9.00 pm. 

Montre cafe: Licensed until 10.00 pm. Open until 9.00 pm. 

The Locals Bar and Eatery? 

KLM Indian restaurant? 

2. Off-licence: 

Super Liquor: Open to 9.00 pm week days, 10.00 pm weekends. 

FreshChoice Supermarket: Open 7.00 am-9.00pm 

Omokoroa Kiwi Holiday Park: Noise curfew after 10.00 pm 
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e 1 1 Plenty

RC10875L

20 February 2018

Western Bay of Plenty District Council
Policy, Planning and Regulatory Services Group

Application for Resource Consent
KAMLESH

Delegated Authority

Recommendation:

Non-Notified LACHHANI,

P/1207/3179/2

(a) THAT pursuant to sections 95A and 95D of the Resource Management Act 1991
Western Bay of Plenty District Council resolves that the adverse effects of the
proposal will be no more than minor and the application need not be publicly
notified.

(b) THAT the Council is satisfied after taking into due consideration the requirements
of section 95E and 95F of the Resource Management Act 1991 that there are no
persons or order holders affected by the activity and therefore limited notification
in accordance with section 958 of the Resource Management Act 1991 is not
required.

(c) THAT Council is satisfied that no special circumstances exist that require
notification of this consent application in accordance with section 95A(9) of the
Resource Management Act 1991.

(d) THAT pursuant to Sections 104, 104A and 108 of the Resource Management Act
1991 the Western Bay of Plenty District Council grants consent to the application
by Kamlesh Lachhani for a land use consent being a controlled activity to
establish additional commercial activities at 168 Omokoroa Road, Omokoroa,
legally described as Lot 1 DP 340560, subject to the following conditions:

1. THAT the activity be carried out in accordance with the following plans
and documents and information submitted as part of this application
except where modified by any conditions of this consent:

a) "Application for Controlled Activity Land-Use Resource Consent:
Financial Contributions Only - Lot 2 DPS 68500 - Including
Assessment of Environmental Effects".
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b) Drawings prepared by Penn Design Architecture, dated
30 November 2017:

i) Sheet 02 of 41 "Site Plan"
ii) Sheet 06 of 41 "Floor Plan"
iii) Sheet 08 of 41 "Elevations"
iv) Sheet 26 of 41 "Floor Plan"

2. THAT the following financial contributions be paid prior to the uplift of
any building consent:

a) Wastewater (Omokoroa)

Tavern

Shop 1

Shop 2

Shop 3

Shop 4

$10,112.00 x 0.2473 HHE= $2,500.70 + GST
(148.38m2/600m 2 = 0.2473 HHE)

$10,112.00 x 0.0777 HHE = $785.70 + GST
(46.6lm2/600 m2 = 0.0777 HHE)

$10,112.00 x 0.0745 HHE= $753.34 + GST
(44.7m2/600m2 - 0.0745 HHE)

$10,112.00 x 0.1521 HHE = $1,538.04 + GST
(91.26/600m2 = 0.1521 HHE)

$10,112.00 x 0.1553 HHE= $1,570.39 + GST
(93.16m2/600m2 = 0.1553 HHE)

3. THAT with regard to Condition (2), the financial contributions calculated
in accordance with the provisions of the Operative District Plan, shall be
paid within full within two years of the date of commencement of the
consent provided that:

a) Any financial contribution which is not paid in full within two years
from the date of commencement of the consent shall be adjusted
so that the amount of the financial contribution required by the
resource consent shall be the amount calculated in accordance

with the relevant formulae using the updated inputs to those
formulae as set out in Council's Annual Plan current at the date of

payment.

b) Any financial contributions not paid within two years from the date
of the commencement of the consent shall be (where applicable)
paid prior to the issue of a Building Consent under the Building
Act 2004, subject to the adjustments referred to in sub-paragraph
(a) herein.
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REASONS FOR DECISION:

1. The notification date of the Operative District Plan 2012 was 18 June 2012 and

all appeals have been resolved. The Council has however notified several plan
changes. Those plan change provisions which have not been appealed, or where

any appeals have been resolved, or where no submission has been received,

have been treated as if they were operative in accordance with Section 86F of

the Resource Management Act 1991. Those plans changes where a submission

or appeal has been lodged, but not determined or resolved, have been
considered but are found to have no relevance to this application.

Site and Proposal

2. The site is zoned Commercial and comprises of 2,757m2. The site is located on

the north-western side of Omokoroa Road, within the Omokoroa Structure Plan
Area, in the "existing village". There is a road re-alignment designation across

the front of the site (ref: D189).

3. The site contains existing sheds, located adjacent to the northern boundary and
immediately adjacent to the road (eastern) boundary. These sheds are separated

into different tenancies including one retail outlet (liquor store) and three light
industrial/trade activities including a drainage contractor, plumber and builder. In

the centre of the site is a recently constructed pizzeria (defined as a "Takeaway
food outlet" under Rule 19.3.1(e) of the Operative District Plan 2012) comprising
of local shipping container, toilet block and deck area accommodating up to 30
persons. Car parking is provided across the site, adjacent to the western, south-

western and south-eastern boundaries, and adjacent to the existing buildings.

4. The site is generally flat. Part of the site, adjacent to Omokoroa Road and the

liquor store, is tarsealed with the remainder in a gravel surface for parking and
manoeuvring.

5. The site is located adjacent to a supermarket to the north (160 Omokoroa Road),
and a commercial block of buildings containing a medical centre, dental surgery,
pharmacy, physio, eyecare, real estate agent and barber (170 Omokoroa Road).

Opposite the application site is land zoned Residential containing dwellings and
the Omokoroa Kiwi Holiday Park and Thermal Hot Pools.

6. The applicant proposes to establish an additional commercial activities on the
site, by occupying existing "Unit 1" and dividing up two existing light industrial
units CUnit 2" and "Unit 3") into four separate tenancies as follows:

Unit 1 - A tavern ("place of assembly")
Unit 2&3- Three Retail units and Restaurant

Unit 4 - Existing Liquor store (Retail)
Pizzeria - Existing "Restaurant or other eating place"
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Activity Status

7. Under Rule 19.3.2(d) of the District Plan, the following is a controlled activity:

" With respect to financial contributions only

j) The erection or undertaking of one or more commercial activities other
than the first such activity on a site or significant expansion of an

existing activity (significant expansion is an increase of more than 0.5 of
a household equivalent for services);

ii) Any activity in 19.3.2 which has a household equivalent for water and
wastewater greater than one as listed in Rule 11.4.2(b)

8. The proposed retailing, places of assembly (tavern) and restaurant activities are

all permitted within the Commercial zone, subject to compliance with the
relevant activity performance standards including car parking.

9. The proposal is able to comply with the relevant permitted activity performance
standards of the District Plan. Compliance is outlined in the below table:

Rule

19.4.1(a)

19.4.1(b)

19.4.1(c)

19.4.1(d)

19.4.1(e)

Requirement

Building height,
alignment and design

setback,

Daylight - All site boundaries
adjoining Residential and Rural Zones:
No part of any building/structure shall
exceed a height equal to 2m height
above ground level at all boundaries
and an angle of 45degrees into the site
from that point. Except where the site

boundary is with a road in which case
this rule shall not apply in respect to
that boundary.
Offices - The floor area utilised for

office purposes on the ground floor is
not to exceed 20% of the total gross
floor area of the ground floor of the

building.

Yards - All buildings/structures
Minimum 3m where a property adjoins
a Residential, Rural-Residential, Future
Urban, Rural Zone or reserve boundary.

Dwellings - Commercial Zone rules shall
apply, except as specified below:
(i) Any habitable room in new
residential activities established in the

Commercial Zone shall be designed to

meet an internal Leg noise level of
45dBA at all times;
An acoustic design report from a

Assessment

Complies - The existing
buildings have a maximum
height of 5.3m

Complies - The site does
not adjoin any property of
the prescribed zoning and
therefore no daylight
applies

Not applicable

Complies - The site does
not adjoin any property of
the prescribed zoning and
therefore no yard
requirement applies

Not applicable
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19.4.1(g) - See
Section 48

suitably qualified acoustic engineer will
be required to show that the required

noise standards will be met;
(ii) All dwellings shall be located above
ground floor.

Transportation, Access, parking and
loading
Rule 48.4.2 - Access to Strategic
Roads

Rule 48.4.6 - On-site Manoeuvring

Rule 48.4.7 - Parking and Loading
Requirements
Places of Assembly - One car parking space

for every five persons the facility is

designed to cater for.

Reta#ing - One car parking space to every

2Om 2 of gross floor area.
Restaurant and other eating p/ace - One car

parking space for every five persons the

facility is designed to cater for.

Complies - No new vehicle
crossings are proposed.
There are no alternative

access to the site other than

onto Omokoroa Road.

Access improvements for
the site were required as
part of resource consent
ref: RC10338L

Complies - The proposal
incorporates sufficient area
for on-site manoeuvring

Complies - The car parking
was addressed as part of
the variation (ref:
RC10338vOlL). A total of
35 car parking spaces will
be provided across the site.

As per the Traffic Design
Group report provided as
part of resource consent
ref: RC10338vOlL:

The tavern activity ("places
of assembly") requires 6 car
parking spaces for the 30
people it is designed to
accommodate.

The Pizzeria with the

capacity for up to 30 person
requires 6 car parking
spaces.

The retail units (451.7m2,

including the existing bottle
shop) require 23 car

parking spaces.

Rule 48.4.10 - Complies
The parking areas will be
sealed in accordance with

the rule.
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10.

11.

12.

Assessment of Effects

The proposal will provide for a more efficient use of the site and land use for
which the site is zoned. The proposed activity is permitted in the Commercial
zone and therefore any potential effects are expected and anticipated. Consent is
only required on the basis that Financial Contributions are payable toward
infrastructure.

Under Rule 19.6.1 and in accordance with Rule 11.3.2(b) of the Operative
District Plan 2012, financial contributions apply to new or intensified controlled or
restricted discretionary land use activities. Financial contributions are assessed
using household equivalents ("HHE'3.

In term of how the financial contributions have been calculated this is outlined

below:

a) Transportation - In accordance with Rule 11.6.1 of the Operative
District Plan 2012, no transportation financial contributions are payable.

b) Water Supply - In accordance with Rule 11.6.2 of the Operative District
Plan 2012, except for activities listed in Rule 11.4.2(b)(iv), financial
contributions in the Commercial zone are based on the size of water

connection. The application site is served by a single 20mm water
connection. The proposed activities will use the existing 20mm
connection. Therefore, no financial contributions are payable in relation to
water.

c) Wastewater - In the Commercial zone, except for dwellings and
activities listed in Rule 11.4(b)(iv), financial contributions are equivalent
to a lot size or gross floor area of 600mf

The application details have proposed the imposition of the following
financial contributions (albeit the incorrect financial contribution fee for
Omokoroa Wastewater - It should be $10,112.00 rather than $9,938 as
set out in the application details):

Tavern

Shop 1

Shop 2

Shop 3

Shop 4

148.38m2/600m2 - 0.2473 HHE
$10,112.00 x 0.2473 = $2,500.70 + GST
46.6lm2/600 m2 = 0.0777 HHE

$10,112.00 x 0.0777 = $785.70 + GST
44.7m2/600m2 = 0.0745 HHE

$10,112.00 x 0.0745 = $753.34 + GST
91.26/600m2 = 0.1521 HHE
$10,112.00 x 0.1521 = $1,538.04 + GST
93.16m2/600m2 = 0.1553 HHE

$10,112.00 x 0.1553 = $1,570.39 + GST
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d) Stormwater - In the Commercial zone (Rule 11.6.4), one household

equivalent is equal to 300m2 of developable land (NB: "developable land
is any land that has potential to be used for building, hardstand and
parking or access purposes for that activity"). The developable land was
assessed as part of the resource consent referenced RC10338L and

financial contributions charged accordingly - Condition 4(b).

13. Council is satisfied that any adverse effects on the environment are less than

minor and are adequately avoided, remedied or mitigated by the conditions of

consent and do not adversely affect any other parties.

14. The proposal is also considered to be consistent with the relevant objectives and
policies of the Operative District Plan 2012 and the purpose and principles of

Part II of the Resource Management Act 1991 and accordingly Council has

granted the consent.

ADVICE NOTES:

1. A building consent will be required for all building work including stormwater and

effluent disposal systems.

2. The consent holder should notify Council, in writing, of their intention to begin
works prior to commencement. Such notification should be sent to the Council's

Compliance Monitoring Team (fax: 07 577 9820) and include the following
details:

• name and telephone number of the project manager and site owner
• site address to which the consent relates

• activity to which the consent relates

• expected duration of works.

Notifying Council of the intended start date enables cost effective monitoring to
take place. The consent holder is advised that additional visits and administration

required by Council officers to determine compliance with consent conditions will

be charged to the consent holder on an actual and reasonable basis

3. Full compliance with the conditions of consent is necessary to carry out the activity

to which this consent relates. Your progress towards satisfying the conditions of

consent will be monitored by a Council representative and failure to meet these
conditions may result in enforcement action being taken in accordance with

Council's Monitoring Compliance and Enforcement Strategy. This may involve the
issuing of an Infringement Notice (instant fine) and/or a monitoring fee.

4. You may object to this decision, including any conditions of consent, by notifying

Council within 15 working days of receipt of this decision. However, you are
advised that you may not commence the activity authorized by this consent until
your objection/appeal is resolved.
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5. The 35 parking spaces provided across the site have been provided on the basis
of existing "Unit 2", "Unit 3" and "Unit 4" (liquor store) being retail, with 23 of
the 35 car parking spaces provided for the retail uses. The building consent plans
(BC91087) indicate part existing "Unit 3" will be a restaurant. If this is the case,
then 6 car parking spaces allocated to this space would limit the occupation of
the restaurant for up to 30 patrons.

6. Financial contributions will be paid for the additional activities set out in the
building consent drawings BC91087. No further financial contributions will be
payable for these activities if the gross fioor area of an activity remains the
same. For instance, this would then allow the retail floor area to be pattitioned to
accommodate two shops rather than one without the need for a further resource
consent application for financial contributions.

Rochelle Friend

Senior Consents Planner

20 February 2018

CCLUl

frrr- n -

Approved unfler Delegated Authority
Chris Watt

Environmental Consents Manager

Date: */15 10%
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For ALL exterior wall studs & Jack studs use:

OR 4.7kN alternative fixing capacity
3/90x3.15 end nails + 2 wire dogs

Elevation A

Soap dispenser to be positioned in the zone over wash hand basin but not over taps

Bottom of soap and towel dispensers between 1000 and 1200mm above floor level
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BOTTOM PLATE FIXING

Concrete Floor:

External Walls- Ramset As12150 Anchor bolts @ 600 crs. max.

55mm min from slab edge

External Wall Bracing Panels-See Gib. Manual June 2011
Internal Walls- Ramset HD875 Driving Pins @ 600 crs. max.
Internal Wall Bracing Panels - See Gib. Manual June 2011

Note: Pre-frame Manufacturer to allow for ]
Itrimming sizes around windows and doors._]

WET AREA FINISHES:

Kitchen:

Floor:

\lls& Ceilings:

Bathroom:

Floor:

VIls & Ceiling:

Vinyl to manufacturers specs.

6mm HardiGIaze Wall Lining over

6mm Villaboard Lining

Vinyl to manufacturers specs.
6mm HardiGIaze Wall Lining over
6mm Villaboard Lining

NOTE:

Kitchen Layout indicative only, see Kitchen manufacturers
specifications. All benchtops to the kitchen & Bathroom areas to
be impervious to moisture & easily cleanable.
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