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Minutes of Meeting No. CH2 of the Independent Commissioner Hearing held on 
27 February 2018 in the Council Chamber, Barkes Corner, Tauranga 

commencing at 9.30am 
 
 

 
 
Present 
 
Commissioner B Wasley 
 
 
In Attendance 
 
C Watt (Environmental Consents Manager), G Stevens (Senior Consents Planner), R Friend 
(Senior Consents Planner), and B Clarke (Democracy Advisor) 
 
 
CH2.1 RC10412S - Application to Subdivide a Rural Zoned Property at 

12 Aongatete Road, Aongatete - Ann Owen Family Trust 
 
Proposal 
 
The resource consent application sought to subdivide a rural zoned 
property, legally described as Lot 2, DPS81344, located at 
12 Aongatete Road.  The total land area was 1.2750ha and the proposal 
was for three lots (two additional).  The basis for the subdivision was that 
a community benefit would arise by the Applicant vesting Lot 3 (725m2) as 
local purpose reserve, which would allow for provision of access to an 
existing esplanade reserve along the Aongatete River.  The Applicant 
proposed that in return for the reserve he would create Lot 2 as an 
additional lot on site.  
 
 
Commissioner’s Opening of the Hearing 
 
The Commissioner declared the hearing open and advised he was an 
Independent Commissioner appointed by Council to hear and determine 
this matter.  He welcomed all those present, introduced staff, and outlined 
the hearing process for the day. 
 
The Commissioner advised that no cross-examination would be permitted, 
and that he was the only person who could ask questions of clarification, 
although submitters were welcome to pose questions through him.  He 
assured those present that he had read the pre-circulated evidence, and 
the listed evidence that had been tabled, and noted that all evidence, 
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including verbal evidence, would be taken into consideration in his 
decision-making. 
He noted that he had not yet undertaken a site visit, but may do so 
following the hearing. 
 
He called for introductions from those appearing, and these were listed as 
follows: 
 
For the Applicant 
 
 Patricia Ann Owen (Ann Owen Family Trust) (CLM Trustees Limited) 

(Owner/Occupier) 
 Aaron Collier (Aurecon New Zealand Limited) 
 Rose Thomas (In support of the Applicant) 
 
Mr Collier noted that Ms Owen would provide her evidence first, and he 
gave a brief introduction of what her evidence would relate to. 
 
 
Submitters in Opposition 
 
 Christopher and Beverley Leyland (28 Aongatete Road, RD 4, Katikati) 
 
 
1. Evidence of the Applicant 

 
Ann Owens Trust Limited (the Applicant), was represented by the 
following persons: 
 
a) Ann Owen (the Applicant) tabled the ‘Statement of Evidence of 

Patricia Ann Owen’, which she read in full.  Ms Owen responded 
to questions of clarification as follows: 
 The small boat launch and jetty comprised a narrow strip of 

pathway with a post in the river for mooring a kayak to.  It 
was also part of the access for their Saint Bernard dogs. 

 There were no other public access points to the reserve; it 
was only through their property, which was the only one 
that has access to a publicly owned road.  The neighbour’s 
property would be more difficult to access due to the 
contour of the land. 
 

b) Aaron Collier, Principal, Environment and Planning (Aurecon New 
Zealand Limited), tabled an item titled ‘Statement of Evidence of 
Aaron Mark Collier for the Anne Owen Family Trust’, (which 
included photographic evidence), and presented his evidence in 
full. 
 
Mr Collier responded to questions of clarification as follows: 
 The location of the farm gate linking the two properties was 

shown in photographic evidence. 
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 In terms of heading east, the esplanade reserve carried on 
towards the harbour, with access effectively only on the side 
shown in the photographic evidence. 

 He had met with the Leyland’s on 26 November 2017. 
 He considered that the Commissioner would need to have 

regard to certain sections of Part 2 of the Resource 
Management Act 1991, and to a number of broad objectives 
and policies, and in relation to esplanade reserves, in the 
subdivision chapter. 

 He had provided in his evidence some relevant matters to 
consider in sections 5, and 6, such as social wellbeing in 
relation to gaining access to rivers and their margins. 

 In section 3 of his evidence, he had provided a description 
of the site and noted that its relationship to the river was a 
long and recognised one, as it was a part of the Aongatete 
blockhouse and a rest site for militia that had protected the 
district in the 1880s.  That description in his evidence had 
been taken from the NZ Archaeological Foundation. 

 Staff had recommended that the walkway access should be 
widened to 4.5ms wide from the road through to the ‘dog 
end’ as shown.  The issue with the 4.5ms and wider area 
was around maintenance.  A width of 2.5ms was what was 
needed to provide pedestrian access. A width of 2.5ms 
aligned with most walkway/ cycleway trial widths. 

 Tauranga City Council’s formed walkways were around that 
2.5ms width.  There may be people carrying fishing rods 
and whitebait nets, but they could work it out when 
approaching each other on the walkway.  A wider width may 
allow people to bring vehicles and boats through. 

 In terms of having a close-boarded wooden fence on the 
submitter’s side of the walkway it would create privacy.  He 
would need to talk to the Applicant as to whether that was 
the best type of fence, or whether to have a farm type 
fence. The Owens did have dogs, so would need at the least 
a stock proof fence on their side of the walkway. 

 If there were a PSI Report undertaken, the advice he had 
received was that this should be done with some testing and 
if that testing identified elevated levels of contamination, 
then a Site Contamination Plan would need to be prepared.  
There would be a recommendation from the PSI report and 
it would need to be done.  He suggested testing around the 
curtilages of the dwellings and the gardening areas. He had 
been advised by the Applicant that it was a green orchard 
rather than conventional, but due to historic uses he 
considered it would still be beneficial to test.  He did not 
consider that was “putting the cart before the horse” as long 
as that testing was done. 

 So in terms of the NES testing and should consent be 
granted in respect of that standard, that would cover the 
need for further testing and a contamination plan.  The 
missing thing was the testing, and it could be done, and if 
anything were found then it would trigger a Site 
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Contamination Plan and remediation.  It would be ideal to 
have testing done now, but unfortunately, they did not have 
that in place. 

 The good thing about the subdivision process was that they 
had that 224 process (restrictions upon deposit of survey 
plan) as a trigger, and it could not be reached until the 
testing was done, and if required, a Site Contamination Plan 
and any required remediation.  This was a very definitive 
process with 224. 

 Any testing would need to occur around the curtilage of the 
dwellings, and if the Commissioner considered it necessary, 
he could adjourn the hearing to get that testing done. 

 In terms of the minor dwelling and the potential for 
extension, it was a small cottage, not as large as substantial 
home on the property, and could be likely to be extended.  
The practical reality was that many of these sorts of 
dwellings had been rented out throughout the district.  
Many had originally been put on the property for worker 
accommodation but many were now rented out. 

 In terms of planting, there was a bund, and planting and 
trees in from the bund.  You would need to create a path on 
the inside of the bund and would need to remove some 
along that area. There was no reason to interfere with trees 
planted up on the bund itself.  It was a pleasant walking 
place. 

 In terms of a need for protection out from 4ms on the 
eastern side, and reliance placed on that planting for 
general amenity value, reliance was more on the area 
shown in photographic evidence 4, and on the aerial shot 
the pond and some of the higher trees can be seen.  The 
Applicant was trying to retain as many plantings as possible, 
and only needed to create a trail through them. 

 In photographic evidence 2, there was an indication of how 
the track could be pushed back through that area and the 
Applicant wanted to try to minimise the amount of 
vegetation removed.  Most of that vegetation was within a 
6ms wide corridor.  The Applicant could work with Council to 
ensure that only the vegetation that was necessary be 
removed. 

 There would be no reason to remove the vegetation around 
the pond, it is a pleasant area. It was quite ‘boggy’ around 
the pond, and the water levels did rise and fall.  There was 
a small amount of minor earthworks to be done around 
there, but the object was to minimise work in terms of 
disturbance.  The Applicant’s preference was not to do those 
earthworks, but it may depend on staff requirements to do 
their access.  People utilising access usually wore footwear 
that was ‘fit for purpose’.  The area was not mown and 
people had to work your way through it. 

 The esplanade reserve was 20ms wide. 
 Condition 7 around earthworks may have come from the 

Council contractor, and it was unclear whether there was a 
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need for that as this was not a concrete pathway, and 
people would be walking along an area that may be wet 
from time to time. 

 Some concern had been raised by the Leyland’s about 
overflow from the pond, and the Applicant understand that 
was a long-term issue between the two properties.  He had 
not explored that as the pond was being left as it is. 
 

Ms Owen responded to questions of clarification as follows: 
 The pond was where the settling pond had been for the 

piggery, which had been extensive initially. 
 Some water from the low-lying land was drained at the 

point where the natural springs were, and they had retained 
the pond so they would not be overcome with water.  The 
overflow sometimes went on to the neighbour’s property, 
but it had always been there. A few times, it had risen over 
the top of the pond. 

 They had had works done to address the drainage of the 
overflow water and contour for a more natural overflow, but 
the amount of water had come to the top of pond, but she 
had not seen it overflow. 
 
 

10.42am The hearing was adjourned for morning tea. 
11.00am The hearing was reconvened. 

 
 
2. Evidence of Submitters in Opposition 

 
Christopher and Beverley Leyland owned and resided at 
28 Aongatete Road.  They tabled an item in relation to Traffic and 
Vehicle Control and Traffic Safety, and photographs of their property.   
 
a) Mrs Leyland addressed the Hearing as follows: 

 There were already a couple of suitable access ways to the 
river that did not interfere with neighbours’ properties.  They 
were located on the other side of the river near Matahui Road. 

 This proposal severely compromised their lifestyle, and was too 
close to their bedroom on the corner of their house.  There 
was only a distance of 7ms from the house corner to the 
boundary hedge. 

 The major consideration when they made the decision to 
purchase the property was its rural zoning, and that it was 
away from public areas and not close to any neighbours.  Their 
property offered them sufficient sleep and rest. Her husband 
worked 12-14 hours shifts underground mining, and it was 
very important for him to get adequate rest and sleep to do 
this work. 

 Duck shooting normally happened on the other side of river, as 
there was a vast farm space and no one living there. 

 Their dog was a pet and a guard dog, and when people were 
near their property boundaries he would bark.  He was a 
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German Shephard and barked naturally, providing her with a 
feeling of security if her husband was at work.  If there were a 
higher volume of walkway pedestrians, this would increase his 
barking.  If people wandered on to her property, the dog could 
attach them and this would lead to his demise. 

 They also ran bulls, which could attack if disturbed. 
 

She read out her tabled item titled “Part 2 Traffic / Vehicle Control - 
Use of vehicles, and Traffic Safety in full. 
 
She spoke to photographic evidence included in her tabled item, 
noting the following: 
 Photographic evidence 3a and 3b showed the area for parking. 

People visiting the Owens parked on another neighbour’s 
verge.  The photographic evidence showed damage to the 
verge from people parking there, and they were concerned 
that it could happen to their grass verge as well. 

 Parking incorrectly could become safety issue, as there were 
trucks using road as well as themselves. 

 Photographic evidence 4b showed the soft, muddy bank and 
how plants were holding the bank. 

 Their stock did not go near the river as they had fenced that 
off.  The natural vegetation bounded the river.  They 
considered that there was no suitable access to the river on 
this side. 

 If the proposal was granted this would give walkers access to 
walk through their vegetation that had taken years to grow, 
and would increase the danger of flooding. 

 There did not seem to be anything in place for emergency 
services to gain access should there be an emergency, 
particularly if the path was fenced on both sides and narrow, 
which may result in accidents. 

 There were no public toilets or rubbish facilities, which may 
cause issues in those areas. 

 The number of visitors was not proven.  More foot traffic could 
cause damage to the riverbank and cause erosion. 

 They did not see opening up this river bank as having benefits 
for the public.  The river was muddy, the banks were muddy, 
and the bottom of the river was muddy. Fishing was not that 
great, short-lived whitebait season, not the best of fishing 
spots.  Not really a swimming spot due to the muddy water. 

 It was the Council’s job to foster conservation over recreation.  
If this was the only way the Applicant could subdivide their 
land, it was preferred that there be no walkway past their 
house.  The fencing should go all the way to the river as they 
have a dog. 
 

b) Mr Leyland addressed the Hearing as follows: 
 He was not opposed to the neighbor subdividing, but when 

they had first bought the property, the area was grazing, and 
now the vegetation was coming back with their 
encouragement, as it was not grazed. 
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 The pond itself was a black pond, and there was some natural 
springs water. During summer, the pond went black and 
smelled.  He had asked the Council to the property because of 
this. All the water from the Owens property came to their 
property  

 Every winter the bottom part of the esplanade flooded and 
there could be up to 3ms of water.  It would be difficult for 
Council to look after it. 

 In winter, the ground was very wet and there were duck 
shooters and white baiters in the area. 

 In terms of the safety side of things, he was concerned if there 
was no decent access for rescue workers.  He was involved in 
rescue work with the mines and knew what was involved.  

 It would be difficult for boats to launch from their side and the 
Matahui Road people launched into river and went down into 
harbour. 

 The river had changed a bit from photos, and like all rivers, it 
continued to change from time to time, the banks were 
extremely muddy. 

 In relation to testing for contaminants, everything went into 
that pond, and he questioned why their pond did not have 
access to the river like their property.  He had seen the pond 
completely full during a ‘weather bomb’ event. 

 In relation to access for people, it was very wet in winter 
outside his property, and if the proposal went ahead, Council 
must look after it.  There were many other areas where access 
would be more suitable. 

 If it was a historical site from many years ago, he considered it 
would be better looked after than having lots of people on it. 

 Currently there was not a lot of people in the area, but access 
had always been granted by the landowners.  It had always 
been private land.  

 He was concerned with safety, security and noise nuisance 
when he was trying to sleep after night shift. 

 If this went ahead, there were better places to have access to 
the river. 

 In winter, there were natural springs that come out of the 
bank at the proposed site.  If carrying a kayak in those 
conditions a person was more likely to have an accident. 

 He had read that many waterways had been lost over the 
years, and Councils were trying to protect pieces of land, and 
to protect the birdlife.  He wanted to do the same, and that 
was why he protected the banks.  They did have a White 
Heron that visited the area.  He no longer went shooting and 
preferred to see the area allowed to go back to a natural 
environment and the same on his property, with a few smaller 
trees. 

 No one had access under the bridge and there had been a 
couple of accidents there. 

 He did not think it was right to open up the access just to 
subdivide property.  He was not opposed to subdivision, but 
just had issues with the access way. 
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Mr and Mrs Leyland responded to questions of clarification as 
follows: 
 The hedging shown in her photographic evidence was on 

their property.  It did not stop noise but offered some respite 
visually. 

 The walkway would be too close to their house.  He could 
hear people conversing and yelling, and even when lawns 
were being mowed, it was difficult for him as he worked night 
shifts and needed to sleep in daylight hours.  If people were 
walking down there, he would definitely hear them.  The area 
was wet as soon as it rained and water would be on it. 

 His property was river reserve.  It used to be marshlands and 
was taken back into farmland.  He had reduced his stock 
down to four stock although he would have more later. 

 Someone had said that in the past people had dug a drain to 
take spring water, and they did extensive earthworks across 
to the pond.  The original pipe to the piggery was 100ml, but 
the pipe there now 200ml and was still flooding.  He would 
not object to water coming off, but everything came from 
that pond to his place.  Council had come and looked at it. 
Everything, including chemicals and water came onto his 
property currently, and then went into the river.   There 
would be more mud in the winter if people tramped through 
there. 

 One option would be for the Council to elevate the entire 
walkway. 

 Where the hedge ended, he had put a post in the corner and 
netted down to where the first of the trees branched out, 
then there was a metre high fence, and the gate from when it 
used to be a farm.  Then the trees carried on to the top of 
embankment.  He guessed that the top of the bank would be 
a couple of metres wide then it tapered down. It was a 
normal, standard farm type fence. 

 In terms of the fencing where the proposed walkway joined 
the esplanade reserve, the fencing went right to the 
riverbank.  When they bought the property that was open 
and stock went through to the Owens’ property.  He had 
fenced it off so stock could not go through. 

 People walked through his property now. Last year, people 
stopped on the main road, walked through the neighbour’s 
property and then on to his paddocks to whitebait.  He had 
advised them it was easier to get property owners permission 
than risk being bitten by their dog. 

 He felt that the parking situation was major.  Off street 
parking was a necessity. 

 Regardless of the length of a walkway, there was a proper 
width for a reason. 

 The neighbouring property across the road used to be an old 
bookshop and they had sealed parking for their customers. 

 In relation to the offer as a condition from the Applicant 
regarding fencing to a height of 1.8ms, he was still concerned 
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with security and had discussed this with Mr Collier.  There 
were people he called “nightwalkers” stealing for gain and 
this had been a problem in the past.  With the dog, it was not 
so much a problem now, but there were always opportunists.  
If more public were down there, his concern was during the 
night when he was on nightshift.  If people were out walking, 
the dog would do his job.  At the moment, there was no 
problem with the dog because it was private.  If introducing 
more people into the area that could change.  He would 
prefer the land to be left to develop as a bird sanctuary. 

 The mouth of the river changed and braided out.  There was 
already public access to river on the other side.  The 
neighbours with boys put jet-skis in and went down the river. 
The neighbour did some kayaking at times.  The public had 
better access to rivers around the place than this option. 

 Further, along the road, there were different roads and they 
did not get rubbish pick-up.  Sometimes there were up to 4-6 
rubbish bags left by people not living in the area and some 
freedom campers also leave their rubbish.  Some was picked 
up by Council, but a lot of it was not rubbish from people 
actually living in the area. 
 

The Commissioner thanked the Leylands and advised that he would be 
looking at a number of matters they had raised during the site inspection. 
 
 
Question of Clarification 
 
Through the Commissioner, Mr Collier raised questions around fencing and 
noise. 
 
Mr Leyland advised that he did hear road noise when an accident was right 
outside, but most times road noise did not wake him, due to the angle and 
location of his house in comparison to the road, so it was not currently a 
problem.  He did note, however, that the Owen’s tenants on their property 
or contractors mowing and spraying had often disturbed his sleep. 
 
Mr Collier noted that it appeared that a wooden fence would not be to the 
Leyland’s satisfaction, and he questioned if the Leylands considered that a 
board and batten fence, designed with no gaps would assist with the 
noise. 
 
The Commissioner ruled that the matter of fencing would be put aside for 
the moment, and he would now hear from Council’s Reporting Planner.  He 
advised that following that, he would then adjourn for a period of time to 
allow the Applicant and Submitters to discuss fencing matters, in the hope 
that this would assist. 
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Staff Comment Following Submissions 
 
3. Staff Report Planner 

 
The Commissioner invited the Senior Consents Planner to introduce 
her report dated 25 January 2018.  The Senior Consents Planner 
addressed the hearing, noting that, as her report had been circulated 
to all parties, she would take it as read.  However, she noted key 
points as follows: 
 As a matter of clarity this was a full discretionary, not a non-

complying activity. 
 Her understanding of relevant regulations was that Part II 

anticipated no testing prior to a decision.  However, the Applicant 
could then seek consent as a non-complying activity, and would 
meet concerns regarding testing, then mediation would follow, and 
earthworks on the site. She could provide conditions to assist. 

 In terms of discussions around width access at 2.5ms, after hearing 
Mr Collier for the Applicant, and the Leylands, it may be appropriate 
to retain 2.5ms to prevent any vehicle access at the top, but the 
access way could potentially be widened further down to allow two-
way pedestrian access, which may be better accommodated on 
such ground. 

 In terms of fencing along the Leyland’s boundary, if agreement was 
reached between the Applicant and Submitters for a standard type 
of fence this could be included in condition 8. 

 Condition 6 specified height to maintain a visual line. 
 In reference to Part II and the Salmon Case, she agreed with 

Mr Collier that it was relevant in this case. She was not sure there 
was a clear line rule when the community benefit was introduced in 
2016.  This would be a policy statement at that time, but would 
seem on the face of it that currently the age of the protection had 
to be considered and a lot of it was possibly relevant in this case. 
 

The Staff Report Planner responded to questions as follows: 
 It had been some time since she had undertaken the site visit, but 

from her experience with public access, people would try to get 
quad bikes down if they could.  If the access way were narrower 
at the entrance, this would physically prevent people trying to do 
that.  However, in terms of white baiter’s nets and kayaks being 
carried, if there was a widening further along the access way, it 
may be more appropriate, and helpful to people. 

 There were other ways to achieve blocking of vehicle access, such 
as bollards to stop quad bikes getting in there. 

 In relation to parking and effects on the road, her opinion had 
been given based on advice from Council’s roading experts, who 
considered that, in their experience of these situations, traffic 
would be of a sporadic nature. 

 Turning to amenity, she considered that the visual effects in her 
opinion would be minor.  After hearing from the Leylands, from a 
purely visual amenity she was not anticipating any great 
difference with what would occur.  In terms of acoustics, she was 
not an acoustic expert.  It may be that an acoustically designed 
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fence along that boundary adjacent to the Leyland’s bedroom may 
assist them. 

 In terms of general amenity issue, and the Leyland’s concerns 
over potential intrusion with increased pedestrian use of the 
walkway, certainly that was something she acknowledged could 
have some effect, and that was why fencing had been considered.  
People would wander, and there was nothing that could be done 
about that, regardless of whether an area was fenced or not 
fenced access.  It was hoped that if the area were fenced they 
would be more likely to use the right area, rather than walk over 
people’s paddocks. 

 Mrs Leyland commented that if consent was granted, that wooden 
fencing should carry on to the point where the access way met 
the esplanade reserve.  She would presume that this was to 
provide a visual barrier, and was considered a suitable way to 
provide that.  A 1.8ms high fence should assist people not to 
wander on to the Leyland’s property. 

 There was nothing that she had heard from the Applicant or 
Submitters today that would make her substantially alter her 
recommendation. There was obviously room within the conditions 
to assist with access and fencing.  It appeared all of those things 
could be contained within existing conditions of consent with 
minor amendments.  A different width of the walkway could be 
considered as discussed and considered appropriate. 
 
 

12.00pm The Commissioner thanked all those present for their evidence.  He 
adjourned the hearing to provide an opportunity for discussion between 
the Applicants and Submitters, as they had indicated this would assist. 
 

12.15pm The hearing was reconvened. 
 
 
4. Informal Discussion Between Applicant and Submitters 

 
Following discussion between the Applicant and Submitters in relation 
to fencing conditions, the Commissioner was advised that Mr Leyland 
had agreed to a close-boarded fence from the road along the 
boundary between his property and the proposed access way to the 
existing gate.  Further, it was noted that he sought the erection of a 
‘deer fence’ from that point to the stream, which would encroach upon 
the esplanade reserve. 
 
Mr Leyland expressed to the Commissioner that he wished to allow 
natural wildlife to flourish in the area, and to this end, he had kept his 
stock away to allow a return to nature.  He considered that, for this 
subdivision to go ahead there had to be ‘give and take’ on both sides.  
As both properties flooded, he considered that a ‘deer fence’ would 
not be lost in a flood, whereas other types of fence would.  He noted 
that during past flood events there had been a lot of debris on the 
properties. 
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Staff responded to a question from the Commissioner, noting that they 
would need to seek advice from Council’s Reserves and Facilities 
Manager with regard to the matter of fencing on or near the 
esplanade reserve. 
 

5. Commissioner’s Direction to the Hearing 
 
The Commissioner noted that, given the current situation following 
discussions between parties today, it was now appropriate to adjourn. 
He noted that advice was required from Council’s Reserves and 
Facilities Manager in relation to fencing on or near an esplanade 
reserve, and there was the matter of NES conditions. 
 
He requested that Council and the parties work together towards the 
provision of an amended set of draft conditions to include what had 
been agreed between the Applicant and Submitters in their discussion 
today, and what Council required in relation to the esplanade reserve.  
Conditions around fencing would be in the form of feedback to him 
from Council.  If required, he would reconvene the hearing. 
 
Through the Commissioner, Mr Collier indicated that the Applicant 
would abide by Council’s NES conditions that were standard and would 
cause no concern for them.  He would rely upon the expert advice of 
Council’s Reserves and Facilities Manager in relation to fencing on an 
esplanade reserve, and considered that the only outstanding condition 
was the fencing. 
 
Through the Commissioner, the Staff Report Planner advised that she 
would liaise with Council’s Reserves and Facilities Manager and provide 
an answer as soon as it was available. 
 
The Commissioner directed that he wished to ensure that the three 
parties, being the Applicant, Submitters and Council were agreed and 
clear on conditions, and that he would accept the Applicant’s right of 
reply, but would not complete it as the matter of fencing could not be 
provided at this time. 
 
In response to questions of clarification from the Commissioner, 
Mrs Leyland reiterated that they did not mind the subdivision, but 
were concerned with the access way, and were still opposed to people 
parking outside their property, and to the fence going past the house.  
Mr Leyland reiterated that he considered the land more of a marsh or 
swamp and that it was not suitable for public recreational use.  He 
maintained that Matahui Road would be better if improved for boating 
and swimming. 
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6. Applicants Right Of Reply 
 
Mr Collier addressed the Committee and the following points were 
noted: 
 The Applicant appreciated the Leylands for participating in an 

informal discussion over fencing and access issues. 
 In relation to the appropriateness of access, the NZ Transport 

Agency had blocked off access to the river from the bridge, so 
now there was no river access.  Apparently, there was access 
from Matahui Road.  He referred the Commissioner to the 
planning maps attached at the rear of his evidence.  They showed 
that there was actually no esplanade reserve on the other side of 
the river, so although there was possibly access from 
Matahui Road, and the end of Lancaster Road, there was no 
esplanade on the other side of river.  It was assumed that access 
was granted to the river based on the good will of some of those 
landowners. 

 There was esplanade reserve on the eastern bank of the stream, 
and on the planning maps, it showed pieces of esplanade all the 
way up that eastern bank of the stream.  In terms of maintenance 
and enhancement of access ways, Council was missing a 
connecting link.  The Applicant would not have put this application 
forward if there were other suitable access points available. 

 Council’s reserves department had considered this and considered 
that it was appropriate. 

 In terms of the issue around access way width, 7ms was a 
guideline in the District Plan.  As the Council staff report noted on 
page 6, the reason that 7ms was outlined, was to allow 
construction machinery to form up the access tracks, to allow for 
zigzagging of tracks, and associated structures where there was 
steep terrain, and to allow access for machinery to do track 
repairs and maintenance.  In terms of what was proposed, the 
other track over the easement area fulfilled those obligations, so it 
came down to the track width of 2.5ms being sufficient for people 
to pass each other, even if carrying things, it was as wide as a 
standard car parking space. 

 The District Plan did not provide a lot of protection in the rural 
chapter under lots for community benefit rules.  When drafted, 
like many rules drafted, there was probably limited scope to 
introduce further objectives and policies.  Nevertheless, it was 
clear that objective 12A2.1.3, which referred to integration of 
methods to secure access along riparian margins, supported by 
policy 2a2.2 provided better access to natural features and 
recreational interests of public.  It was about creating access for 
informal and unstructured activities, and he had outlined some of 
those activities in his evidence. 

 Mr Leyland’s view that access should be retained as it was and 
that the public did not necessarily use it as it was, were 
assumptions around the use of esplanade reserves and the 
purpose of them.  At the moment, there simply was no public 
access. 
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 In terms of Mr Leyland’s concerns about wandering, there was no 
way to address that as it could not be known or measured. 

 In terms of use of the esplanade, it would be informal and 
infrequent. 

 Parking on the berm would be appropriate.  The Applicant 
proposed to have two signs on the Leyland boundary identifying 
that the property was private.  They were comfortable putting a 
sign on the timber fence outside the Owen’s property to identify 
the parking area. These were to attract people to park at those 
locations, and this could be considered as requirements. 

 The existing esplanade along the front of the Owen’s property 
was in good condition, and was a feature for public access and 
use.  It would be good to see a connection of the esplanade along 
the river. 

 The pond was there as part of the natural environment. 
 He considered that the issue around fencing between the two 

parties could attempt to be resolved, and hoped that Council’s 
Reserves and Facilities Manager would consider the fencing that 
has been suggested. 

 
Mr Collier responded to questions as follows: 
 In relation to the possibility, should consent be granted, that there 

be a review condition around parking, he was not sure that could 
be dealt with as part of the consent process.  The level of rural 
activity had been anticipated, and rural mail delivery drove along 
berms and caused some disturbance.  He would not like to think 
they must form parking areas in rural environments. 

 It became an urbanisation encroachment, so he was of the view 
that what was there was sufficient for intermittent seasonal use of 
the esplanade, rather than commenting on daily use. 

 If there were an issue with parking in the long term, it would 
mean the public were utilising that esplanade reserve.  It may be 
that the Council would have to look at that in the future. 

 He believed that ‘deer fencing’ was appropriate in a rural area. 
 
 

7. Further Information 
 
The Commissioner advised that the Applicant had now had the right of 
reply, which was complete on all matters except those relating to 
fencing.  He noted that he would issue a direction in terms of time 
frames around the preparation and circulation of draft conditions on 
fencing, and what the process would be in terms of receiving those 
conditions.  He noted that should there be any impediments in terms 
of fencing across the esplanade reserve, he would document that as 
part of a direction to all parties. 
 
The Commissioner thanked all those present, and in particular, he 
thanked the two parties for their willingness to engage in informal 
discussion around the matter of fencing. 
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8. Confirmation of Site Visit 
 
The Commissioner advised that the Democracy Advisor would liaise 
with parties on arrangements for the site visit and would advise 
parties accordingly. 
 
 

12.45pm The hearing was adjourned awaiting the provision of further information, 
and to allow the Commissioner to undertake a site visit. 
 
 
FOLLOWING THE ADJOURNMENT OF THE HEARING 
 
9. Directions of Hearing Commissioner No. 1 

 
The Commissioner provided a document titled ‘Directions of Hearing 
Commissioner No.1 and this was circulated to all parties on 
1 March 2018.  The directions outlined matters related to the 
Applicant’s Right-of-Reply and included deadlines for process. 
 
 

10. Receipt of Applicant’s Right-of-Reply with respect to fencing 
 
Mr Aaron Collier, of Aurecon provided the Applicant’s Right-of-Reply 
with respect to fencing, and this was circulated to all parties on 
8 March 2018. 
 
 

11. Hearing Closure 
 
The Commissioner advised by email that the Hearing had officially 
closed on 22 March 2018 and this was advised to all parties. 
 
 

CH2.2 Decision - RC10412S - Application to Subdivide a Rural Zoned 
Property at 12 Aongatete Road, Aongatete - Ann Owen Family 
Trust 
 
The Independent Commissioner’s decision dated 16 April 2018 is as 
follows: 
 
 

IN THE MATTER of the Resource Management Act 
1991 (RMA or Act) 

 
AND of the Resource Management Act 

1991 (the RMA) and an application 
to the Western Bay of Plenty by the 
Ann Owen Family Trust to 
undertake a submission in respect 
of property described as located at 
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Lot 2 DPS 81344 located at 
12 Aongatete Road, Aongatete. 

 
1. INTRODUCTION 

 
1.1 APPLICATION 
 
The application is to subdivide a Rural zoned property, legally described as 
Lot 2 DPS81344, located at 12 Aongatete Road.  The subject site has a 
land area of 1.2750ha and the proposal involves the creation of three lots 
being Lot 1 being 7957 m2; Lot 2 being 4068m2 and Lot 3 being 725m2 
which is proposed to vest in the Council as an accessway. 
 
The proposed subdivision is a discretionary activity District Plan Rule 
18.3.3(i) provides for two lots for community benefit in compliance with 
Rules 18.4.2(h)(vii) and 18.4.2(h)(viii) as a restricted discretionary activity.  
However, the proposal fails to comply with Rule 18.4.2(h)(vii)2 and 
therefore in accordance with Rule 18.3.4(m), the proposal falls to be 
considered as a discretionary activity is considered a discretionary activity.  
 
The section 42A report notes that the basis for the subdivision is that a 
community benefit will arise by the applicant vesting Lot 3 (725m2) as local 
purpose reserve, which will allow for provision of access to an existing 
esplanade reserve along the Aongatete River.  In return for the reserve, 
the applicant is proposing to create Lot 2 as an additional lot. 
 
Proposed Lot 1 contains the existing dwelling, a large shed, a pond and 
some orchard trees and proposed Lot 2 to include an existing minor 
dwelling and orchard trees.  In addition, the proposal creates two rights of 
ways. 
 
In addition, the Resource Management (National Environmental Standard 
for Assessing and Managing Contaminants in Soil to Protect Human Health) 
Regulations 2011 (NES) are applicable as the site is defined as a piece of 
land and at least one trigger activity is to occur as part of the proposal 
which is the subdivision of land. The activity also requires consent as a 
Discretionary Activity under regulation 11(2) of the NES.  
 
1.2 SITE & SURROUNDING ENVIRONMENT 
 
The section 42A report described the site and environment as follows:  
 
 “The site is a small lifestyle block that has access from Aongatete 

Road, contains a dwelling, minor dwelling and large shed. It contains 
some orchard and slopes down towards the Aongatete River.  
Aongatete Road is a short road with access directly from SH2.  There 
is a commercial use established on the corner of Aongatete Road, 
opposite the site.” 
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1.3 APPOINTMENT 
 
I was appointed by the Council as an Independent Commissioner in terms 
of section 34A of the Resource Management Act 1991 (“the RMA”) to hear 
the applicant, submitters and the Council’s reporting officer and to 
determine the application. The information available to me prior to the 
hearing included the application, assessment of environmental effects 
(AEE) report and other information; the submissions and a report prepared 
by Council’s reporting officer, being the section 42A report. 
 
1.4 LIMITED NOTIFICATION 
 
The application was subject to limited notification 15 August 2018 with the 
submission period closing on 12 September 2018. Notification of the 
application was made to Mr & Mrs Chris and Bev Leyland and they 
subsequently lodged a submission to the application. 
 
1.5 ACTIVITY STATUS 
 
As previously noted the application falls to be considered as a discretionary 
activity. 
 
1.6 DEFINITIONS 
 
In this Decision I use the following terms:  
 
AEE  - Assessment of Effects on the Environment report  
Applicant  - Anne Owen Family Trust 
District Plan  - Western Bay of Plenty District Plan (Operative)  
RMA  - Resource Management Act 1991 and its amendments 
Submitters - Mr & Mrs Chris & Bev Leyland  
 
 
2. HEARING 
 
The hearing was conducted on 27 February 2018 in the Western Bay of 
Plenty District Council Chambers. Appearances were from: 
 
2.1 APPLICANT 

 
 Mrs Ann Owen – Applicant 
 Mr Aaron Collier – Planning Consultant 
 

2.2 SUBMITTERS 
 
 Mr and Mrs Chris and Bev Leyland  
 

2.3 COUNCIL 
 
 Ms Gael Stevens – Senior Planner 
 Mr Chris Watt – Environmental Consents Manager 
 



Minutes of CH2 held on 27 February 2018  18 

 

 

2.4 ADJOURNMENT DURING HEARING 
 
During the hearing I agreed to an adjournment to allow Mr Collier and Mr 
Leyland to discuss matters related to fencing and to see if any agreement 
could be reached between the parties on this matter.  Both parties 
reported back to me when the hearing was reconvened and advised that 
some agreement had been reached relating to fencing, but it did not mean 
that the submitters agreed with the proposal. 
 
2.5 COMMISSIONER DIRECTION 
 
After conclusion of the hearing I issued a Direction noting that Mr Collier 
had undertaken part of the applicant’s right of reply but excluding any 
matters related to fencing.  I requested that the parties consider and 
provide to me draft conditions relating to proposed fencing to be erected 
between the applicant’s property and Mr & Mrs Leyland’s property.  This 
matter was subject to discussion between Mr Collier and Mr Leyland during 
an adjournment that I agreed at the hearing. 
 
The Direction also provided for the process and timetable that was to 
apply in respect of providing any agreed set of fencing related conditions 
and the completion of the right of reply. 
 
2.6 SITE VISIT 
 
I conducted a site visit on 7 March 2018. Also, in attendance were Mr 
Collier and Mr Leyland. The visit involved walking over the subject site; 
understanding the location of the proposed accessway and the location of 
the existing esplanade reserve; and walking over Mr Leyland property and 
seeing the location of his dwelling and the existing gateway between his 
property and the applicant’s. 
 
2.7 HEARING CLOSURE 
 
I formally closed the hearing on 22 March 2018 after I had concluded that 
I had sufficient information on which to determine the application. 
 
 
3. SUBMISSION & MAIN ISSUES RAISED 
 
The submission which was in opposition to the proposal, outlined the 
following matters of concern; 
 
 Adverse environmental effects from erosion of the rivers’ edge from 

increased foot traffic, no toilet or litter facilities and that waste may 
end up in the River. 
 

 Public safety issues arising from the boggy ground, bulls being in 
proximity to the access; 
 

 No off-street parking other than the grass verge which is easily 
damaged. 
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 Concerns about loss of amenity, the proximity of the access to their 

dwelling, issues with ponds on the two sites and the public having 
access and the resultant loss of privacy.  

 
 The submission noted that if amendments such as proper off-street 

parking for several cars and a high solid fence from the road to the 
river and independent drainage from the pond some of the concerns 
may then be addressed.  
 

 

4. STATUTORY PROVISIONS CONSIDERED 
 
In considering the application, I have had regard to the matters to be 
considered as set out in section 104 of the RMA, recognising the status of 
the activity as a discretionary activity.  Activity status is discussed in 
section 1.7 of this decision. 
 
I have had regard to the provisions of the District Plan and to Part 2, being 
the purpose and principles of the RMA. 
 
In respect of a discretionary activity, section 104B of the RMA states that a 
consent authority may grant or refuse consent and if granted, conditions 
may be imposed under section 108 of the RMA. 
 
Furthermore, I have also considered the provisions of the National 
Environmental Standard for Assessing and Managing Contaminants in Soil 
to Protect Human Health. 
 
 
5. PRINCIPAL MATTERS IN CONTENTION 
 

Having considered the application, submissions and evidence provided, 
and being guided by the assessment criteria of the District Plan, I consider 
that the principal issues of contention are: 
 
 Accessway width 
 Amenity 
 Traffic and parking 
 Loss of productive land 
 Community benefit 
 Fencing between the subject site and the submitters’ property 
 
 
6. SUMMARY OF EVIDENCE 
 
The following summary is not intended to be a full coverage of all matters 
raised at the hearing.  Relevant parts of the evidence presented by the 
parties are referred to in the Main Findings section of this decision, where 
it forms a component of the findings by me, in deciding the application.   
 



Minutes of CH2 held on 27 February 2018  20 

 

 

6.1 APPLICANT 
 
Mr Collier stated that the application required assessment as a 
Discretionary Activity as the proposal will provide land for community 
benefit. The proposed public accessway did not comply with the 7- metre 
width requirement. However, he believed that this was acceptable as the 
Council would have a separate vehicle access for access by maintenance 
machinery.  Consent is also required under the NES due to the historic use 
as an orchard. 
 
Mr Collier agreed that the permitted baseline was not relevant, but the 
nature of the existing environment is relevant in considering further effects 
because there would be limited change to the environment. He was 
satisfied that the rural character and amenity would be maintained, and 
versatile land would not be unduly fragmented. 
 
In respect to Part 2 of the RMA, the creation of the reserve access would 
meet the needs of future generations and would benefit the wider 
community. In his opinion Section 6(d) was particularly relevant as the 
accessway would provide access to the Aongatete River. This river was 
considered a most significant stream within the District and offered a 
range of land base and water based recreational opportunities. He 
considered the proposal was not contrary to Section 7. 
 
The issue of privacy could be resolved in his opinion with the erection of a 
close boarded wooden fence to a height of 1.8m along the common 
boundary. Further measures included the establishment of two ‘private 
property’ signs and maintenance of an existing earth bund beyond the 
close board fence. 
 
In his opinion it is was difficult to quantify the exact requirement for 
parking demand, but he believed the demand would be seasonal. He 
believed that there would be sufficient space available along the berm for 
cars to park and there are adequate slip lanes and sightlines at the 
intersection of Aongatete Road and State Highway 2. 
 
Mr Collier stated the subdivision of the existing lot would only have positive 
effects on the rural environment and recognises and provided for a matter 
of national importance under s.6(d) of the RMA. 
 
Mrs Owen outlined that she wished to subdivide the property as it had 
become too large for her to manage. She considered the esplanade area to 
be of a high standard which could be enjoyed by the public, and that there 
was also a small boat launching area and jetty in existence. 
 
Mrs Owen noted that she had discussed with her neighbours the proposed 
subdivision and they stated that they were not supportive of the walkway 
being created because of privacy issues. 
 
Mrs Owen was happy to undertake fencing and planting as proposed and 
believed that this would address the neighbour’s privacy concerns. She did 
not agree with the neighbour’s suggestion that there was inadequate 
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parking or that the levels of use would be such that they are not 
sustainable. She believed that the access would be used intermittently by 
recreation users. 
 
6.2 SUBMITTERS 
 
Mr & Mrs Leyland own the property adjoining the subject site and 
outlined they were opposed to the proposal. The primary concerns related 
to the adverse effect of people using the accessway and the potential 
effect that this could have on the wetland as well as the limited availability 
of off street parking. They believed that the proposed accessway would 
compromise their current lifestyle. 
 
Specifically, the Mr and Mrs Leyland were concerned that increased foot 
traffic at the rivers edge would lead to erosion and the lack of public 
facilities may contribute to people leaving litter and waste. They also raised 
an issue of public safety in the adjoining wetland and on their property as 
they have bulls, dogs and a pond. The lack of sealed carparking areas on 
the street caused them concern as people may park on the grassed berm 
outside of their property and could create a muddy area when the area 
became wet. 
 
Mr Leyland stated that they were not opposed to the subdivision however 
they wanted to see sealed parking bays, a higher solid fence from the road 
to the river and an independent drainage for their pond. 
 
6.3 COUNCIL 
 
Ms Stevens outlined that in her opinion the primary adverse effects 
associated with the proposal were related amenity issues, traffic and 
parking, loss of productive land and community benefit. In her opinion the 
visual effects of the proposal would be minor. The introduction of public 
access along the boundary of the site would alter the amenity for the 
neighbouring property but conditions of consent could address this 
concern. 
 
Ms Stevens outlined that the Council’s Senior Land Development Engineer 
had not raised any issues in relation to parking and traffic generation. She 
stated that it was difficult to determine the exact impact of the access as it 
would depend on how well advertised it is, but she anticipated that traffic 
will increase with people parking on the street to use the accessway. 
Council has entered into an agreement with the applicant to vest the 
access strip. 
 
She outlined that the District Plan stated that the minimum lot size to be 
considered ‘versatile’ is 40ha. The underlying title is 1.2ha, too small to be 
considered versatile. The site is partially planted in avocados, and that 
there may be an opportunity for this to continue as the orchard will be 
wholly contained within proposed Lot 4. 
 
Ms Stevens outlined the relevant objectives and policies and stated that 
the proposal was consistent as the existing title is small enough to not be 
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considered versatile land and the subdivision allowed the existing 
horticulture operation to continue. The proposal would provide for the 
future needs of the public to access and utilise the existing esplanade 
reserve. 
 
Ms Stevens stated that adequate screening (imposed through conditions) 
between the boundary of 12 and 28 Aongatete Road would address 
privacy issues the submitter had raised. She recommended a grant of 
consent subject to the conditions outlined in the section 42A report. 
 
6.4 RIGHT OF REPLY 
 
Mr Collier outlined that conditions have been agreed between the 
applicant, Council’s Planner and Reserves Manager. No feedback had been 
received from the Leyland’s regarding fencing type proposed or their 
agreement to the conditions. The conditions related to proposed fencing 
between the applicant’s property and the Leyland’s property. 
 
Mr Collier did not agree that it is appropriate to provide any form of 
fencing through he esplanade reserve to limit public access or to keep 
people out of the 20m wide esplanade. He considered that this was 
outside the scope of the consent process and contrary to s6(d) of the RMA. 
The use of close boarded fence had been recommended for the initial 
section of the walkway to help with Leyland’s concerns relating to privacy. 
Council’s standard for fencing walkways was a 7-wire farm type fence. Mr 
Collier was satisfied that the close boarded timber fence and the deer-type 
fencing was more than appropriate in the circumstances. 
 
 
7. MAIN FINDINGS 
 
The application, submissions and section 42A report and the evidence 
presented at the hearing identified various effects for consideration: 
 
DISTRICT PLAN 

 
The District Plan is the primary planning document and the following 
objectives and policies are considered relevant to my consideration of the 
proposal. 
 
Objectives 
 
1. The rural land resource and versatile land capability is maintained to 

enable its use for rural production activities. 
 
5. Maintain the rural character and amenity values associated with the 

low density rural environment. 
 
6. Protection and enhancement of ecological, landscape, cultural, 

heritage and other features located in the rural environment which 
are of value to the wider community. 
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9. Fulfilment of the special relationship of Maori with their ancestral 
land including the particular culturally based housing needs and 
traditions associated with such land.  

 
Policies 
 
1. Subdivision, use and development of versatile land should occur in a 

way which retains its potential to be used for a range of productive 
rural purposes and which maximises the likelihood of it actually being 
used for such purposes. 

2. Fragmentation of versatile land for purposes not directly related to 
maintaining or enhancing the primary productive potential of the 
rural land resource should be avoided or minimised.  

3. Except where specifically tailored to accommodate other activities 
with a legitimate need for a rural location, new rural lots created 
through subdivision should be of a size and nature suitable for a 
range of primary productive uses. 

4.  Subdivision, use and development which has the potential to inhibit 
the efficient use and development of rural land for primary 
production or to inhibit the efficient use and development of existing 
mineral extraction sites (including vehicle access routes to such 
resources) should be avoided or minimised. 

9. Provision should be made for the limited subdivision of land 
(including the transfer of title rights to identified areas) in 
conjunction with the sustainable protection or restoration of 
ecological, cultural, heritage, landscape or other features of value to 
the wider community. 

12. Subdivision and development should not occur in rural areas which 
have inadequate roading or other infrastructural capacity to cater for 
such development. 
 

The proposal is in my opinion consistent with the relevant District Plan 
objectives and policies. It will provide for a community benefit through the 
provision of a public accessway and at the same time providing an 
opportunity for subdivision that recognises the provision of such a benefit. 
It does not result in the fragmentation of versatile land as the subject site 
has already been developed through the erection of two dwellings and the 
site is 1.2ha in area. 
 
I note that the existing title due to its’ small size is not considered to be 
versatile for any form of productive use, and the subdivision allows the 
current horticultural use to continue. The lots are proposed to be 
independently serviced, and the access to be upgraded to the appropriate 
standard and will not have adverse effects on the roading network. 
 
The proposal will provide for access to the Aongatete River, also provide 
for the future needs of the public to access and utilise the existing 
esplanade reserve for recreation activities. 
 
The proposal maintains the current character of the area as no further 
development in the form of dwellings is proposed and that the provision of 
an accessway linking to the esplanade reserve and river is not out of 
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character with the area. Any impact on amenity values can be 
appropriately addressed through the impositn of consent conditions. 
 
In respect of the District Plan rules, I was advised by Ms Stevens and 
outlined in her section 42A report that Rule 18.4.2(h)(vii)2 provided for 
community benefit lots. She noted that public access to an existing 
esplanade reserve has no minimum length for one additional lot, but the 
required minimum width is 7m. As previously noted the proposal does not 
meet this minimum. 
 
The section 42A report outlines that a 7m minimum width for accessways 
is to allow for access by machinery for construction and maintenance 
purposes and to allow for changes in track direction. The applicant has 
proposed a reduction in width for part of the accessway route to 2.5m, 
widening to 4m and then 8m closer to the river. The applicant has 
proposed for alternative access arrangements for maintenance access to 
the reserve, across the subject site via a right of way. 
 
I note Ms Stevens opinion that a 2.5m width is considered too narrow to 
provide practical access for pedestrian access in both directions, and that 
the access should be widened to a minimum of 4m from the road. Having 
considered this view and undertaken a site visit, I concur with that 
conclusion and proposed that the accessway be increased in width to 4m. 
 
AMENITY EFFECTS 

 
I note that the location of the subject site and the submitters’ property is 
close to an existing commercial activity, and near the state highway. There 
are also other dwellings in the locality. Therefore, the locality and 
associated amenity is not typically rural. 
 
However, I do consider that the introduction of public access along the 
entire boundary of the of the Leyland property would potentially change 
the amenity, given the narrowness of the proposed accessway from the 
Aongatete Road end, and given that the Leyland dwelling is relatively close 
to the proposed boundary of the accessway. As pointed out in the 
submission and on-site the submitter’s dwelling and outdoor living area is 
close to the accessway. 
 
There is potential for the proposal to affect the amenity enjoyed by the 
submitters, and therefore the erection of fencing along their common 
boundary with the proposed accessway will in my opinion address this 
concern. The erection of a close boarded fence to a height of 1.8 metres 
will prevent any views by users into the submitters’ property.  
 
Increasing the width of the walkway adjacent to the Leyland dwelling will 
also assist by maintaining amenity through having a less constricted 
entrance to the walkway and provide for pedestrians to pass one another. 
 
The provision of the accessway will also contribute to improving amenity of 
the locality by enabling people to enjoy the pleasantness of the area 
through access to the reserve area and river. 
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I note that Mr Leyland outlined concerns about a potential increase in 
noise intrusion due to creation of the walkway, and that this was a concern 
as he did shift work. While I appreciate this concern, there are dwellings in 
close proximity to his property along with a state highway and a 
commercial activity, I do not consider that accessway users are likely to 
contribute to the creation of unreasonable noise levels. The close boarded 
fence will also in my opinion assist in contributing to minimising noise from 
users. Accessway use is likely to be intermittent and seasonal. 
 
FENCING 

 
The submitters highlighted their concerns about the potential loss of 
privacy along the first part of the proposed accessway given the proximity 
of it to their dwelling and outdoor living area. In response to this concern, 
the applicant has proposed the erection of a close boarded timber fence 
being 1.8 metres high from Aongatete Road through to a point being the 
gatepost at the northern end of the existing farmgate between the two 
properties. In addition to address submitter concerns about the potential 
for access-way users to either walk onto the submitter’s property or to 
ensure users remain away from any farm animals on the submitter’s 
property, that a 1.8 metre deer fence be erected through to the esplanade 
reserve boundary. 
 
Mr Leyland sought that the deer fence be erected across the esplanade 
reserve to the margin of the river. However, the Council did not support 
this as it would have denied access to the esplanade reserve. I also note 
that this was a matter beyond my jurisdiction. It is a matter for discussion 
between the Leylands and the Council. 
 
Having considered the concerns of the submitters, and having undertaken 
a site visit, I consider that the fencing proposed by the applicant addresses 
the concerns raised by the Leylands and assists in maintaining their privacy 
and ensuring that accessway users do not wander onto their property or 
disturb animals on it. 
 
TRAFFIC & CAR PARKING EFFECTS 

 
The section 42A report outlined that there were no issues in relation to 
traffic and traffic generation subject to imposition of the recommended 
conditions relating to transportation and the payment of associated 
financial contributions. It is noted that financial contributions are proposed 
to mitigate the effect of the additional lot on the Council’s roading 
network. 
 
With respect to traffic, Ms Stevens advised that it was difficult to assess 
the likely impact of the accessway being provided to the esplanade reserve 
and the river. Currently people seek permission from the Leylands and Mrs 
Owen to access the river and reserve by walking through their properties. 
The provision of an accessway will allow unrestricted access, and although 
it is difficult to determine what increase will occur in people wishing to use 
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the accessway, it can be anticipated that there will be an increase in public 
use and therefore traffic, with parking occurring on the road berm. 
The road is relatively short and has access directly off State Highway 2. It 
is noted that there is an existing commercial use on the corner of the road 
and state highway. There is some opportunity for parking on the road 
verges.  The intersection is well served with a right turn bay, left turn bay 
and widened shoulder and no road safety issues were raised in respect of 
the proposal. 
 
The submitters were concerned about parking on the road berm and that 
during times when the berm is wet there would be the potential for 
damage to the berm and to be churned up. 
 
It is likely that use of the accessway will be intermittent and seasonal and 
that parking could be spread out along the road berm. I note that no 
formed parking has been recommended by the Council. 
 
COMMUNITY BENEFIT 

 
The section 42A report outlined that the Council had entered into an 
agreement with the applicant regarding the vesting of land in Council to 
enable the provision of pedestrian access to the Aongatete River. The 
community benefit provisions are contained in the District Plan as 
referenced elsewhere in this decision and provide for subdivision where 
land is being provided for a community benefit. In this case it is the 
provision of land to be used as a public accessway to provide access to an 
esplanade reserve and the Aongatete River, and provision of an access via 
a right of way for Council maintenance purpose as outlined in the 
application.  
 
The use of the community benefit provisions will achieve public access to 
the river, and the applicant being able to subdivide the subject site to 
create a lot for each of the two existing dwellings on the subject site. 
 
Having consider the proposal it is in my opinion an appropriate use of the 
community benefit provisions but on the basis that any effects are 
appropriately mitigated, remedied or avoided. 
 
PRODUCTIVE LAND EFFECTS 

 
I was advised by Ms Stevens that the District Plan and Regional Policy 
Statement (“RPS”) seek to avoid fragmentation of the finite rural land 
resource and avoid subdivision and land use which would compromise the 
efficient use of the resource and its ability to provide for a wide range of 
activities. 
 
I note that the District Plan states that the minimum lot size to be 
considered for land to be considered ‘versatile’ is 40ha, other than land 
which is suitable for horticultural uses whereby the minimum lot size is 
6ha. The subject site is 1.2ha, which is too small to be considered versatile 
given that part of the site is a steep siding and the area adjacent to the 
stream is in bush and an esplanade strip runs along the stream. 
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It is noted that the site is partially planted in avocados, and this use may 
continue, as the orchard is wholly contained within proposed Lot 4. 
 
There are already two dwellings on the site, the proposal is not likely 
change the current land-use apart from provision of a public accessway. 
 

POSITIVE EFFECTS 

 
There are positive effects arising from the granting of consent to the 
proposal. The provision of access to the reserve and river margins is of 
benefit to the wider community not just now but into the future. It will 
allow direct access for a range of recreational activities. 
 
 
8. OTHER MATTERS 
 
NATIONAL POLICY STATEMENTS & NATIONAL ENVIRONMENTAL 

STANDARDS 

 
It is considered that there are no National Policy Statements which are of 
relevance to the consideration of the application. 
 
The Resource Management (National Environmental Standard for 
Assessing and Managing Contaminants in Soil to Protect Human Health) 
Regulations 2011 ensure that land affected by contaminants in soil is 
appropriately assessed and made safe for human use. 
 
The parties noted that soil testing had not been undertaken and Mr Collier 
advised that testing should be undertaken and an appropriate condition 
requiring this could be imposed. This would require testing prior to issue of 
section 224 certification. If there was a resultant need for the development 
of a Site Contamination Plan and any required remediation, this would 
need to be addressed before the subdivision process could be completed 
and new titles issued. 
 
Mr Collier stated that whilst the testing may have been better undertaken 
prior to the hearing he did not believe it was inappropriate to impose such 
requirements as a condition of consent.  Ms Stevens concurred with this 
approach. 
 
REGIONAL POLICY STATEMENT AND PLANS 

 
The Bay of Plenty Regional Policy Statement (RPS) provides an overview of 
the resource management issues in the Bay of Plenty region and sets the 
direction and foundation of the regional and district plans which must give 
effect to the RPS. 
 
The RPS as noted elsewhere in this decision seeks to avoid fragmentation 
of the rural land resource and avoid subdivision and land use that would 
compromise efficient use of that resource. The subject site already has two 
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dwellings on it and not further dwellings are proposed. Apart from the 
creation of an accessway to provide public access to the esplanade reserve 
and the river, no changes are envisaged or proposed to the current land 
use pattern 
 
Therefore, in my opinion the proposal does not compromise the use of the 
land resource and is not inconsistent with the RPS provisions. 
 

 

9. PART 2: RESOURCE MANAGEMENT ACT 1991 
 
 Section 5 - Purpose 
 
Section 5 details the purpose of the Act which is to achieve sustainable 
management. Sustainable management is defined as ‘…. means managing 
the use, development, and protection of natural and physical resources in 
a way, or at a rate, which enables people and communities to provide for 
their social, economic, and cultural well-being and for their health and 
safety while - …’. 
 
The proposal will contribute to meeting the needs of future generations 
through the provision of public access to an existing esplanade reserve and 
the Aongatete River and enable people to enjoy the advantages of such 
access and therefore contributes to their social and cultural well-being. A 
general benefit to the community will be provided though the provision of 
public access. 
 
I consider that any adverse effects can be adequately mitigated, avoided 
or remedied by conditions of consent.  In particular, the erection of fencing 
both a close boarded fence and deer fencing to assist in protecting privacy 
and amenity of the owners of the adjoining property, and the erection of 
signage so users of the walkway are aware of the adjoining private 
property and to remain on the accessway. 
 
The protection of the amenity values enjoyed by the submitters is 
considered important and the proposed conditions are to assist in ensuring 
that their well-being is maintained notwithstanding the proposed 
establishment of an accessway adjoining their property. 
 
 Section 6 - Matters of National Importance 
 
This section of the RMA outlines matters of national importance that 
should be recognised and provided for. Section 6(d) being “the 
maintenance and enhancement of public access to and along the coastal 
marine area, lakes, and rivers” is of relevance in the consideration of this 
proposal. The provision of the accessway will assist and enhance legal 
access along the margins of the Aongatete River and offers a range of 
recreational opportunities including fishing, walking, duck shooting and 
white-baiting. 
 
The proposal will in my view assist in the public’s ability to directly access 
the exiting reserve and the river. 
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Overall, I consider the proposal to be an appropriate use and development 
of natural and physical resources and supports section 6 (d) of the RMA. 
 
 Section 7 - Other Matters 
 
Section 7 outlines various matters that decision makers shall have regard 
to in achieving the purpose of the Act, and the following are considered of 
relevance being; 
 
(b) The efficient use and development of natural and physical resources: 
(c) The maintenance and enhancement of amenity values: 
(d) Intrinsic values of ecosystems: 
(f) Maintenance and enhancement of the quality of the environment: 
(g) Any finite characteristics of natural and physical resources: 
 
The proposal will allow for the provision of public access to the existing 
esplanade reserve and the river bank for recreational purposes. This will 
allow for use and enjoyment of existing natural and physical resources and 
amenity values provided by these resources; and generally being 
consistent with section 7 matters. 
 
 Section 8 - Treaty of Waitangi 
 
This section requires those involved in exercising RMA functions and 
powers relating to managing the use, development and protection of 
natural and physical resources shall take into account the principles of the 
Treaty of Waitangi. 
 
It is noted that there are no registered archaeological sites in the vicinity, 
and as noted in the section 42A report the Council’s Iwi Consultation 
protocol was not triggered as a result.  An advice note has been placed on 
the consent. 
 
No matters were highlighted requiring my consideration in respect of 
section 8 matters, and therefore granting consent to the proposal will not 
in my opinion compromise the principles of the Treaty of Waitangi. 
 

 

10. CONCLUSION 
 
I have considered all matters placed before me including all application 
documentation, evidence, submissions and subsequent statements of 
evidence made by the parties at the hearing, the section 42A report and 
associated reports from Council staff, together with the relevant RMA and 
District Plan provisions. 
 
The site is currently developed, and the proposal will not lead to any 
increase in the number of dwellings currently on the subject site. It will 
allow each dwelling to have it’s own title, and at the same time provide for 
a community benefit through the establishment of an accessway to the 
esplanade reserve and Aongatete River. This is a positive effect and 
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provides for a matter on national importance as outlined by section 6(d) of 
the RMA. 
 
While there is potential for the proposal to result in effects on amenity 
particularly in respect of the adjacent property, conditions of consent such 
as those relating to fencing are intended to mitigate those effects, 
maintain privacy, and ensure that accessway users keep to  public land 
being the accessway and esplanade reserve. 
 
Overall it is my opinion that it is appropriate to grant consent to the 
proposal subject to conditions. 
 

 

11. DECISION 
 
That pursuant to sections 104, 104B, and 108 of the Resource 
Management Act 1991, and the National Environmental Standard 
(NES) for Managing Contaminants in Soils to Protect Human 
Health, the Western Bay of Plenty District Council grants consent 
to the application of the Ann Owen Family Trust to undertake a 
subdivision in respect of property described as  Lot 2 DPS 81344, 
located at 12 Aongatete Road, Aongatete subject to the following 
conditions; 
 
General 
 
1. THAT the subdivision be carried out in accordance with plan of 

subdivision prepared by Aurecon, reference 255214-0001-DRG-U-
0001 Rev B, dated 20.02.17 and Application reference 255214, dated 
15 February 2017 submitted as part of this application except where 
modified by any conditions of this consent. 
 

1a. THAT the current 2.5m width section of the proposed accessway be 
increased to 4m from its commencement at Aongatete Road to 
where the accessway width is already 4m. 
 

2. THAT the Memorandum of Easements shown on the plan of 
subdivision be duly granted or reserved. 
 

3. THAT the following financial contributions be paid in respect of Lot 2: 
 
a) Transportation Rural (Rural) $7033+ GST 
b) Transportation (Strategic)  $398+ GST 
c) Ecological  $501 +GST 
d) Recreation and Leisure $5966+GST 
 

4. THAT in respect of condition 3, the financial contributions calculated 
in accordance with the provisions of the Operative District Plan, shall 
be paid within full within two years of the date of commencement of 
the consent provided that: 
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a) Any financial contribution which is not paid in full within two 
years from the date of commencement of the consent shall be 
adjusted so that the amount of the financial contribution 
required by the resource consent shall be the amount 
calculated in accordance with the relevant formulae using the 
updated inputs to those formulae as set out in Council’s Annual 
Plan current at the date of payment. 
 

b) Any financial contributions not paid within two years from the 
date of the commencement of the consent shall be (where 
applicable) paid prior to the issue of a Building Consent under 
the Building Act 2004, subject to the adjustments referred to in 
sub-paragraph (a) herein. 
 

5. THAT Lot 3 shall be vested in Council as Local Purpose Reserve. 
 

6. That Lot 3, being the Local Purpose Reserve (Access), is cleared of 
obstructions, including humps and hollows and large or foreign 
debris, so that public pedestrian access is not hazardous or impeded.  
Such clearance shall be in general accordance with DS3, 3.3 of the 
Development Code 2009.  Additionally, the trees and shrubs shall be 
partially removed and/or shall be crown-lifted as appropriate, so that 
there is a clearance of not less than 2m wide and not less than 2m 
high from ground level, along the full length of Lot 3. 
 

7. That the ground level below the 2m contour, along the western and 
northern portions of proposed Lot 3, shall be not less than 300mm 
above the adjacent pond lip.  If this requires some earthworks where 
trees trunks could end up with earth placed against them, then those 
trees shall either be removed or protected by retainers placed 
between the trunks and the imported soil. 
 

8. That the Local Purpose Reserve (Access) shall be fenced at the 
applicant’s cost along the reserve’s western boundary. 
 

9. That an encumbrance shall be placed over proposed Lot 1 to the 
effect that fencing construction on the common boundaries of the 
Local Purpose Reserve (Access) and Lot 1, if required by the owner 
of Lot 1 or by Council, shall be the sole responsibility of the owner of 
Lot 1; this shall include all fencing costs. 
 

10. That ROW easement A & B shall be for unfettered access by Western 
Bay of Plenty District Council’s employees and agents as may be 
appropriate for the monitoring, development, routine management 
and maintenance of the Local Purpose access reserve and esplanade 
reserve. 
 

11. THAT an application be made to Council for a water supply 
connection to serve the proposed Lot 2.  
 

12. THAT the work required by condition 11 be supervised and certified 
as complete in accordance with the conditions by the subdivider’s 
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representative to the satisfaction of the Chief Executive Officer or 
duly authorised officer. 
 

13. The Consent holder shall establish a close boarded timber fence (as 
defined by Schedule 2 of the Fencing Act 1978, along the walkway 
boundary between Proposed Lot 3 and Lot 1 DPS 73476. The timber 
fence shall be 1.8m in height and shall extend from Aongatete Road 
through to a point being the gatepost at the northern end of the 
existing farmgate between Lot 1 DPS 73476 and Proposed Lot 3 (the 
area to vest as local purpose reserve). 
 

14. The Consent holder shall establish a wire mesh deer fence – 1.8m 
high – from the end of the timber fence required by Condition 1 
above, along the remaining boundary of Proposed Lot 3 and Lot 1 
DPS 73476, to the southern boundary of Lot 4 DPS 33964 (the 
existing esplanade reserve adjacent to the Aongatete River). A 
section of the existing fence joining Aongatete Road shall also be 
removed to allow an entrance to the accessway.  
 

15. A 7-wire post and wire fence shall be established along the inside 
boundary of the walkway between Lots 1 and 3 of the subdivision.  
 

16. The Consent holder shall install three ‘private property’ signs along 
the side of the walkway to make pedestrian users aware that they 
are to keep to the defined walkway, with one of the signs to be in 
proximity to the walkway entrance from Aongatete Road and one in 
proximity to where the accessway joins the esplanade reserve. 
 

17. The existing hedge between Lot 1 DPS 73476 and Lot 3 be trimmed 
back to the boundary of Proposed Lot 3.  
 

18. That soil testing be undertaken in accord with relevant requirements 
the National Environmental Standard for Assessing and Managing 
Contaminants in Soil to Protect Human Health Regulations 2011, and 
compliance with any Site Contamination Plan and remediation 
requirements, if such a plan is required because of soil testing. 
 

Advice Notes 
 
1. Please note that unless given effect to by the submission to Council 

of a survey plan pursuant to Section 223 of the Resource 
Management Act 1991, this consent shall expire five years after the 
date of Council's decision. 
 

2. There are no archaeological sites identified on the property. 
Nevertheless, there remains the potential unrecorded archaeological 
sites on the property being discovered. The consent holder is advised 
that work that may modify, damage or destroy any archaeological 
site(s), such as earthworks or landscaping, is subject to a consenting 
process under Heritage New Zealand Pouhere Taonga Act 2014 
(previously the Historic Places Act 1993). 
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3. Should the proposed activity uncover an archaeological site/s, 
Heritage New Zealand confirms that an Archaeological Authority is 
required prior to any works commencing on the site.  The applicant 
is advised to contact Heritage New Zealand for further information.  
Please contact the Lower Northern Area Archaeologist, on (07) 577-
4534 or AsstArchaeologistLN@historic.org.nz.  It is an offence to 
modify, damage or destroy a site for any purpose without an 
Authority and the Heritage New Zealand Pouhere Taonga Act 2014 
contains penalties for unauthorised site damage. 
 

4. The costs of installing the new fences and vegetation trimming are to 
be borne by the Consent holder. 
 

5. Condition 16 clarifies the intent to retain existing vegetation, but that 
it may need trimming back to accommodate the fence being built.  

 
The reasons for this decision are detailed in the preceding 
discussion but can be summarised as follows: 
 
1. That the proposal is in general accordance with the matters outlined 

in Part 2 of the Act and will contribute to the sustainable 
management of natural and physical resources. It provides for the 
provision of a public pedestrian accessway to an existing esplanade 
reserve area and to the Aongatete River. 
 

2. That the proposal on balance is in general accord with the relevant 
District Plan objectives and policies. There are potential adverse 
effects on the amenity and privacy of the adjacent property, but any 
such effects can be mitigated through the conditions of consent 
relating to erection of a close boarded fence and other fencing 
requirements. The increase in width of the accessway to 4m is 
considered appropriate to ensure there is adequate room for 
pedestrians to pass and provide a more spacious width to the entry 
of the accessway.  
 

3. The proposal is consistent with the purpose and principles of the 
Resource Management Act 1991. 
 

 

 
 

William Wasley 

Hearing Commissioner 

 

Date: 16 April 2018 
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