
Western Bay of Plenty District Council 
 
 

 
 

Minutes of Meeting No. CH1 of the Independent Commissioner Hearing held on 
29 September 2017 in the Council Chamber, Barkes Corner, Tauranga 

commencing at 9.30am 
 
 

 
 
Present 
 
Commissioner A Withy 
 
 
In Attendance 
 
C Watt (Environmental Consents Manager), L Dove (Consultant Planner), A Price (Senior 
Consents Planner), R Friend (Senior Consents Planner), and B Clarke (Democracy Advisor) 
 
 
Others 
 
Councillor D Thwaites, eight members of the public, and others as listed in the minutes. 
 
 
CH1.1 HEARING: RC10113L - Notice of Requirement for Te Puna 

Memorial Hall and Associated Purposes 
 
The Notice of Requirement lodged by the Western Bay of Plenty District 
Council under s168A of the Resource Management Act 1991, sought to 
enable the establishment and operation of a ‘community hall and 
associated purposes’ at 23 Te Puna Road.  The application included a 
request under s176A to waive the requirement for an Outline Plan of 
Works. 
 
The Commissioner opened the hearing, welcomed those present and 
introduced staff, who outlined housekeeping matters on his behalf.  He 
advised that he had undertaken a site visit.  However, following the 
hearing of all evidence, would consider a second site visit should there be 
a specific request to do so. He called for introductions from those 
appearing, which were listed as follows: 
 
For the Applicant 
 

1. Marija Batistich Legal Counsel (Senior Associate, Kensington Swan) 

2. Natalie Amos Legal Counsel (Senior Associate, Kensington Swan) 
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3. Blaise Williams Strategic Property Manager (WBoPDC) 

4. Johan Hansson Transportation Planner (Opus International 
Consultants) 

5. Lynda Hawes Horticultural Consultant (Enderley Investments 2008 
Limited) 

6. Peter Horne Acoustic Consultant (Design Acoustics Auckland 
Limited) 

7. Joanna Soanes Senior Landscape Architect (Opus International 
Consultants Limited) 

8. Janine Fallwell Principal Planner (Opus International Consultants 
Limited) 

 
 
Submitters in Opposition 
 

1. Kate Barry-Piceno Legal Counsel 

2. Syd Muggeridge and 
Lorraine Muggeridge 

Submitting in Opposition/Orchardists of 
neighbouring property 

3. Stuart Gooch Real Estate Agent/Advisor to Mr and 
Mrs Muggeridge 

 
 
Commissioner’s Instructions Concerning Evidence 
 
The Commissioner emphasised that no cross-examination would be 
permitted, and advised that it was his preference that experts’ introductory 
evidence, such as qualifications, experience, scope of involvement with the 
project, and descriptions of the site, as pre-circulated, be taken as read.  
He assured those present that he had read the pre-circulated evidence, 
and although some parts of the evidence would be taken as read for 
expediency at the hearing, all evidence in its entirety would be taken into 
consideration in decision-making.  He then invited the parties to present 
their case in the following order: 
 
Reporting Officer 
 
1. Lee Dove (Consultant/Planning Manager, Harrison Grierson 

Consultants), appeared for the Applicant (Western Bay of Plenty 
District Council), and addressed the hearing noting that as his report 
had been circulated to all parties and the public via the agenda, he 
would take it as read.  For the record his report included the following 
matters: 
 Description and background of the proposal 
 The site and locality 
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 The statutory framework 
 District Plan activity status 
 Notification process, one written approval and one submission 

received 
 The planning assessment 
 Recommended conditions 
 
Mr Dove stated that he considered that his report was ‘sound’ and the 
recommendation remained unchanged.  He noted that that there was 
a possibility that some additional conditions may arise regarding noise, 
as he was seeking further clarification in this regard from Council’s 
noise expert. 
 
The Commissioner thanked him.  There were no questions of Mr Dove 
at this time. 
 
Evidence of the Applicant 
 

2. Western Bay of Plenty District Council (the Applicant) was 
represented by the following persons: 
 
a) Marija Batistich, Special Counsel, and Natalie Amos, Legal 

Counsel/Senior Associate (both of Kensington Swan Lawyers), 
tabled legal submissions on behalf of the Applicant (Tabled 
Item 1).  Ms Amos advised that she and Ms Batistich would be 
presenting on separate sections of the opening legal submissions, 
and she addressed the hearing on the following matters: 
 Establishment of roles of the NZ Transport Agency and Council 
 The position of proponents 
 Designation for the project 
 Statutory framework 
 Assessment of effects 
 Statutory and non-statutory planning instruments 
 Consideration of alternatives. 
 

b) Ms Batistich addressed the hearing on the following matters: 
 Reasonable necessity of the work and designation 
 Part 2 matters 
 Response to submission in opposition 
 Officer’s Report 
 Proposed conditions 

 
Ms Batistich and Ms Amos outlined six effects of the project being: 
construction effects; contaminated land; noise; spray drift; traffic 
and landscape and visual effects. 
 
In conclusion, Ms Amos advised as follows: 
 The Project comprised of designing and constructing a 

purpose-built replacement hall with modern attributes and 
features that would meet the needs of both the Te Puna 
community and the wider community for the foreseeable 
future.  It formed part of the larger Intersection 
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Improvements project undertaken by the NZ Transport 
Agency, in order to improve safety and efficiency at the 
intersection at State Highway 2/Minden Road/Te Puna Road. 

 The Council submitted that the project had many benefits, 
while the potential adverse effects of the project would be no 
more than minor, and any outstanding adverse effects would 
be managed. 

 The Project was consistent with the relevant statutory and 
non-statutory documents, and the Council, in collaboration 
with the NZ Transport Agency and the Te Puna Hall 
Committee, had undertaken a comprehensive and robust 
assessment of alternatives. In relation to the consideration of 
alternatives, a copy would be provided to the hearing. 

 The proposal met all relevant statutory tests, was consistent 
with the sustainable management purpose of the Act, and 
would enable the Te Puna community to provide for their 
social, economic and cultural wellbeing. 
 

Ms Batistich advised that there may be an amendment to one of 
the conditions. 
 
The Commissioner thanked the Legal Counsels.  There were no 
questions of Ms Amos or Ms Batistich at this time.  
 

c) Blaise Williams, Project Consultant (Strategic Property Manager, 
Western Bay of Plenty District Council), tabled his statement of 
evidence (Tabled Item 2), took numbers 1-5 of the report ‘as read’ 
and addressed the hearing in relation to the following scope of 
evidence: 
 The project objectives 
 The agreement between Council and the NZ Transport Agency 
 The use of the Te Puna Hall 
 Consultation 
 Proposed conditions. 
 
In conclusion, Mr. Williams advised that Council accepted the 
proposed conditions as recommended.  In response to a question 
of clarification from the Commissioner, he noted that the proposed 
conditions that he referred to, in their current form, were those 
attached to Consultant Planner, Ms. Falwell’s evidence, as 
circulated. 
 
Mr. Williams responded to questions of clarification put by Ms. 
Barry-Piceno (Legal Counsel to the Submitters in Opposition), 
through the Commissioner, as follows: 
 
 In relation to the number of brochures circulated, who the 

recipients were, and how they were chosen, Council had 
circulated to the “area of benefit” as determined by rates 
collection for that particular hall, and this would have been 
more than 147 households. 
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 In terms of the territorial extent of the brochure circulation, 
this would have covered the Te Puna community area, portions 
of the Minden area above that, and the area going to the 
Tauranga Harbour and some way north as well.  The brochure 
had been widely communicated within Council’s communities. 
 

Mr. Williams undertook to provide a copy of the brochure and the 
record of circulation following the hearing adjournment for lunch. 
 
The Commissioner thanked Mr. Williams. 
 
 
Further Tabled Item for Applicant 
 
The Environmental Consents Manager tabled an item which had 
not been circulated with the agenda, being a letter from Opus 
International Consultants Limited (dated 26 January 2017), Titled 
“Notice of Requirement: Te Puna Memorial Hall Supplementary 
Information (Council ref RC 10113L), and noted for the record as 
Tabled Item 3. 

 
 
10.25am The hearing was adjourned for morning tea. 
10.40am The hearing was reconvened. 
 
 

d) Johan Hansson (Transportation Planning Team Leader, Opus 
International Consultants Limited), tabled his statement of evidence 
(Tabled Item 4), took numbers 1-4 of the evidence ‘as read’ and 
addressed the hearing in relation to the following scope of 
evidence: 
 Background to the project 

 Proposed development 
 Assessment methodology 
 Traffic and transportation effects 
 Mitigation measures 
 Response to the Officer’s report 
 Proposed conditions. 
 
In conclusion, Mr. Hansson advised that the new hall would 
generate new traffic.  However, he agreed with the proposed 
conditions and considered these would appropriately mitigate any 
traffic effects arising from the Project.  He noted that he had read 
the Section 42A report and agreed with the Officer’s comments in 
relation to paragraphs 8.82 to 8.88. 
 
 
Matter of Clarification 
 
The Commissioner noted that the conditions being discussed were 
those circulated in Ms. Falwell’s report, for clarification to those 
present. 



Minutes of CH1 held on 29 September 2017 and 5 October 2017 6 

 

The Commissioner thanked him.  There were no questions of 
Mr. Hansson at this time. 
 

e) Lynda Hawes (Horticultural Consultant, Enderley Investments 
2008 Limited), tabled her statement of evidence (Tabled Item 5) 
and in particular, she outlined her relevant horticultural experience.  
She took numbers 1-4 of the evidence ‘as read’ and addressed the 
hearing in relation to the following scope of evidence: 
 The existing environment 
 The project 
 Horticultural industry requirements 
 Potential effects 

 Risk management practices and mitigation measures 
 Comments on the Officer’s report  
 Proposed conditions 
 Response to the submission. 
 
In conclusion, Ms. Hawes noted that the submitters had concerns 
about spraying which was a part of their orchard operations, and 
she acknowledged there was potential for spray drift to occur from 
the submitter’s property during ground-based spraying for 
avocados and kiwifruit, and aerial spraying that occurred for the 
small avocado block.  However, irrespective of this, she considered 
the Project site was suitable for a community hall, and that the 
submitters could continue to operate their orchard on the adjoining 
site, with appropriate mitigation measures implemented on the 
Project site.  She considered that the proposed conditions 
appropriately addressed the air spray drift effects. 
 
Ms Hawes responded to questions of clarification as follows: 
 Two notification conditions had been added to Ms. Fallwell’s 

conditions. 
 In relation to gaps in the shelterbelt on the submitters 

property, how they managed that was their choice.  An offer 
had been extended to the submitters to assist if they 
considered this acceptable. 

 
The Commissioner thanked Ms. Hawes. 
 

f) Peter Horne (Director, Design Acoustics Auckland Limited), tabled 
her statement of evidence (Tabled Item 6), took numbers 1-4 of 
the evidence ‘as read’.  For the record, his report included the 
following scope of evidence: 
 Assessment methodology 
 Noise performance standards 
 Existing environment 
 Activity noise inside the building 

 Noise from vehicle movements 
 Noise from mechanical plant 
 Temporary activities 
 Reverse sensitivity – traffic noise 
 Construction noise 
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 Mitigation measures 
 Comments on the Officer’s report  
 Proposed conditions. 
 
Mr. Horne gave an overview of key factors in his evidence as 
follows: 

 
 Noise effects from the Project included noise from activities 

inside the building, and noise from vehicle arrivals in the car 
park.  Those effects could be adequately mitigated by the 
conditions imposed. 

 The site to west of the hall was zoned rural permitting 
50/40 dB LAeq day and night.  The activity noise from within 
the building could comply at the existing submitter’s house.  
Another site 30 metres from the hall boundary would not meet 
the noise 50/40 dB LAeq from the carpark. 

 With building construction, most of the noise would radiate 
through open windows and doors.  To contain noise in a 
building the doors and windows must be kept closed and that 
required a ventilation system.  Most modern buildings were 
reasonably good at containing noise. 

 There was a wide range of activity uses in the hall, including 
activities such as prize-giving, functions where music was 
played.  With such activities, internal noise up to 85 dB LAeq 
was not uncommon, and was a realistic expectation. 

 Provided hall doors and windows were kept closed, noise in the 
building could be kept within accepted rural/residential noise 
limits of 55 dB LAeq daytime and 45 dB LAeq at night.  These 
were consistent levels in most jurisdictions throughout the 
country. 

 Cars coming and going to the south of the hall required noise 
mitigation and that was why the applicant proposed a 2-3 
metres high fence or bund/barrier.  This would be effective in 
reducing noise. 

 Noise from mechanical plant needed to be considered as 
accumulative.  Noise control techniques were available to 
ensure any mechanical noise was reduced and would not be an 
issue at the boundary. 

 He had met with the Te Puna Hall Committee in May 2017.  
Members were familiar and comfortable with the 
recommendations. 

 Conditions 6 & 7 were two different noise levels.  Condition 7 
provided that in the event that a certificate of title was issued 
by Land Information New Zealand for the subdivision of the 
property at 648 State Highway 2, Te Puna, condition 6 would 
no longer apply to the designation, and all activities located on 
the subject site would be conducted as to ensure that noise 
would not exceed levels outlined in condition 7. 
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Mr Horne responded to questions of clarification as follows: 
 
 Conditions 6 and 7 were in reference to the proposed new 

house lot.  Noise outdoors was not dependent upon location, 
so condition 7 had been written so it applied at site boundary 
and was not dependent on any particular site location. 

 In relation to District Plan standard requirements, noise of the 
state highway and a recommendation to alter the noise limit to 
allow beyond the permitted, this was covered in section 7 of 
his report.  The elevated noise limits of 55 and 45 at the site 
are justified due to the ambiance of state highway 2.  

 Noise levels 50-55 dB and 40-45 dB were common in New 
Zealand.  LAFmax levels of 70 dB applied at nighttime to 
prevent sleep disturbance, and LAFmax was the loudest noise 
that occurred in that time limit.  65 dB was the usual limit in 
the rural are.  However, in his view LAFmax of up to 75 dB was 
quite acceptable.  There was a general move away from lower 
noise limits and noises could still be reasonable. 

 He was suggesting that an additional 5 dB in each category 
was acceptable if there was a new house, as influenced by 
both properties being near the state highway. 

 
The Commissioner thanked Mr. Horne. 
 

g) Joanna Soanes (Senior Landscape Architect, Opus International 
Consultants Limited), tabled her statement of evidence (Tabled 
Item 7), took numbers 1-5 of the evidence ‘as read’.  For the 
record her report included the following scope of evidence: 
 The existing environment 
 Project description 
 Landscape effects 
 Visual effects 
 Mitigation measures 
 Comments on the Officer’s report 
 Proposed conditions. 
 
Ms. Soanes addressed the hearing as follows: 
 
 The Project was located within a landscape, which was a highly 

modified and working environment with a small commercial 
centre producing agricultural and horticultural support services 
by commercial and agricultural/horticultural land use, roads 
and associated infrastructure.  As such, she considered the 
landscape had a greater ability to absorb change. 

 The Project site would be viewed by travelers along State 
Highway 2 as well as surrounding commercial properties.  Due 
to the Project site being set back from the state highway, the 
vegetated and elevated backdrop of the Submitter’s property, 
surrounding horticultural shelterbelts and the adjacent 
commercial development, the visual effects from State 
Highway 2 and adjacent commercial properties “would be of a 
less than minor effect”. 
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 There was a change in paragraph 9.7 of her evidence in 
relation to the existing shelterbelt, which had been described 
as “Japanese Cedar”.  This should read “She Oak”; however, 
this would not change the recommended conditions. 

 
In conclusion, Ms. Soanes stated that the completion of the Project 
would result in a “less than minor” effect due to the limited degree 
of change to the landform, land cover and land use.  These physical 
changes to the landscape would result from construction and 
operational effects due to earthworks required to construct the new 
community hall building, and the associated carpark, pasture loss, 
three metre high noise barrier, amenity planting and horticultural 
screen planting.   
 
The Commissioner thanked her.  There were no questions of Ms 
Soanes at this time.  
 

h) Janine Fallwell (Principal Planner, Opus International Consultants 
Limited), tabled her statement of evidence (Tabled Item 8), took 
numbers 1-4 of the evidence ‘as read’, spoke to a display of 
relevant plans, and addressed the hearing in relation to the 
following scope of evidence: 
 The project 
 The existing environment 
 The statutory context and assessment of policy and planning 

documents 
 Consideration of alternatives 
 Reasonable necessity 
 Other matters (Te Puna Community Plan; section 168A(3)(d) 

of the Resource Management Act 1991, etc.) 
 Actual and potential effects on the environment 

 Part 2 of the Resource Management Act 1991 
 Comments on the Officer’s report 
 Response to submission. 
 
In conclusion, Ms. Fallwell noted the following: 
 
 The Notice of Requirement for the new Te Puna Memorial 

Community Hall was supported. 
 She relied on the evidence presented by other experts on the 

effects of traffic, noise, spraying and landscape and visual 
effects, and accepted their evidence that the potential effects 
of the hall on the potential future dwelling had been assessed 
and would be appropriately managed or mitigated. 

 She had considered the overall environmental effects of the 
Project, taking into account the existing environment, and was 
satisfied that the actual and potential effects of the Project had 
been adequately addressed and that appropriate mitigation 
measures had been identified and were reinforced through the 
proposed conditions.  On this basis, the level of environmental 
effects would be mitigated at an appropriate level. 
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 She had assessed the Project in terms of the statutory 
requirements of the Resource Management Act 1991, the 
Operative Bay of Plenty Regional Policy Statement (RPS) and 
the District Plan, and it was in accordance with the purpose of 
the Act and the provisions and policy direction of the RPS and 
District Plan. 

 The Project site was zoned ‘rural’ on the District Plan, which 
provided for places of assembly such as halls.  This provision 
recognized that the rural zone was an appropriate location for 
halls, subject to each case being assessed on its merit. 

 There was a need to provide in the rural zone activities that 
had legitimate need, and discretionary activities in rural zones. 

 The Project site was not typical rural, but was on a western 
fringe of development and, and in this regard the site was not 
a pristine rural environment. 

 In terms of noise and reverse sensitivity in relation to spray 
drift, expert evidence had been provided. 

 She had read the Council Planning Officer’s section 42A report 
and agreed with his recommendation that Council confirmed 
the requirement to designate land for a “community hall and 
associated purposes”.  Designation was an effective planning 
tool for the intention of land use for a particular purpose. 

 The NZ Transport Agency and the Te Puna Memorial 
Community Hall Committee had agreed to the conditions. 

 
The Commissioner thanked her.  There were no questions of 
Ms Falwell at this time.  
 
In response to a question of clarification, Ms Soanes advised that 
Mr Tony Wintner had undertaken the original acoustics evaluation, 
but was now based in Queenstown and it was considered 
impractical for him to attend the hearing.  Instead, Mr Horne had 
provided expert acoustic evidence.  
 
 
Further Tabled Item for Applicant  
 
Ms Batistich (Legal Counsel for Applicant), tabled a copy of the 
Council brochure (Tabled Item 9) and advised this had been 
circulated to 1300 members of the public. 
 
 

Evidence of Submitters in Opposition 
 
3. a) Kate Barry-Piceno Legal Counsel for Syd and Lorraine 

Muggeridge, Submitters in Opposition, tabled her legal 
submissions (Tabled Items 10, and 11). She addressed the 
hearing in relation to the following: 
 
 Issues with consultation and planning process 
 Approach to Part 2 Matters 
 Western Bay District Plan  
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 Reverse sensitivity and land use consent 
 Alternatives. 
 
Ms Barry-Piceno addressed the Hearing noting the following: 
 
 There was concern that wider consultation did not happen 

with options for the location. In relation to the brochure 
Council had circulated, there had been reference to only 1300 
households receiving this, but this was incongruous.  There 
were 2046 households in Te Puna in 1991. 

 The location was about the roundabout. 
 There should be strong guidance by the District Plan’s rural 

zone provisions, in terms of those policies that were very 
strongly directive, particularly in Te Puna, and were because 
of pressure and fragmentation of the rural zone. 

 There had been response, driven out of SmartGrowth in 
particular, to stop Te Puna becoming urbanised, as the 
community wanted it to remain rural.  This was reflected in 
the Te Puna Community Plan, which arose out of 
SmartGrowth. 

 The Applicant had stated that the hall needed to be on the 
proposed site because it was near a commercial zone, but 
this was disputed. 

 Other options had been discounted on the basis of reverse 
sensitivity to nearby houses. 

 It was considered that the consultation Council had 
undertaken on this occasion was not the usual process of 
consultation that a council would apply, had the “look and 
feel” of being NZ Transport Agency driven, and was funded 
by them. 
 

Ms Barry-Piceno spoke to tabled item 11, “Confirmation of Hall 
and Lounge” booking forms for Katikati War Memorial Hall, and 
Waihi Beach Community Centre, which she considered 
inappropriate in this instance, and this was referred to in number 
21 of her legal submissions. 
 
The Commissioner thanked her, advised that he would adjourn 
the hearing for lunch, and that Ms Barry-Piceno could continue 
her legal submissions on the proposed conditions on the hearing 
reconvening. 
 

Further Tabled Item for Applicant 
 
Mr Williams tabled item 12, titled: “Media Release – What Does Te Puna 
Want for the Future?” dated 24 June 2014, for the information of the 
hearing. 
 
 

12.30pm The hearing was adjourned for lunch. 
1.30pm The hearing was reconvened. 
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3. a) Continued Evidence of Submitters in Opposition  
 
Kate Barry-Piceno Legal Counsel further addressed the Hearing 
in relation to the proposed conditions and her conclusion. 
 
 In the Applicant’s evidence, Ms Dawes suggested blocking off 

a gate, which permitted access from one part of the working 
orchard to another.  Best practice could not be based on the 
practices of one set of individuals, as a future purchaser of 
the land may operate in another manner. A set of stringent 
requirements to mitigate risk could not be imposed on the 
Muggeridge’s. 

 The septic system should have been notified and included 
with this application.  It would be better to have an open 
stream meeting ecological requirements, and a 
comprehensive amount of planting and storm water ponds.  
The Bay of Plenty Regional Council had dealt with this very 
effectively, yet this proposal intended to be closed from open 
drains. 

 The noise consultants had given evidence relating to 
expected noise at night-time events, and expected people to 
keep windows, and doors closed.  The reality of that was low 
because during summer, events people liked to have doors 
and windows open.  If a member of the Te Puna Memorial 
Community Hall Committee gave out keys, who would 
monitors doors and windows being closed?  The practicality of 
suggested conditions are not realistic knowing how this venue 
is going to be hired out and used. 

 There was a strong reference to this being the Te Puna rural 
centre, but within that chapter of the District Plan, Te Puna 
did not exist as a community commercial centre in the same 
way as Katikati or Te Puke, which had town halls sitting 
within them, and community boards. 

 The chapter of the District Plan relating to commercial centres 
was about representation and design planning in terms of 
having a community hub, the extent to which development 
provides a central pedestrian plaza court, walkways and cycle 
ways to parking, facilities and public amenities.  If this was 
going to be a catalyst to development here, those aspects 
needed to be dealt with. 

 
In conclusion, Ms Barry-Piceno addressed the hearing noting that 
the primary reasons for the submitter’s strong opposition to the 
Notice of Requirement related to the following key issues: 
 Reverse sensitivity issues with its horticultural operations 
 The incompatibility of land uses leading to inevitable conflict 

with both its rural activities and with the future residential 
dwelling permitted on the subdivided lot adjacent to the 
proposed hall site 

 The inappropriateness of locating this proposal within the 
Rural zone, being considered as directly contrary to the 
District Plan and rural zone objectives and policies 
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 The undermining of the District Plan integrity and effect on 
public confidence in the Council from this process 

 The likelihood of continued “planning creep” into rural areas 
in the Western Bay District from allowing this activity based 
on the grounds it is on the edge of the commercial zone. 

 The need for a proper strategic community input as to where 
the most suitable location is for a Te Puna community facility 
to be located, along with proper spatial design and well-
planned integration into the Te Puna commercial area, if that 
is where the hall is ultimately to be located. 

 In terms of the media release on Council’s website, in 
reference to a community hub Jo Gravit was quoted on the 
back page as “looking forward to working together”. 

 
The Commissioner thanked her.  There were no questions of Ms 
Barry-Piceno at this time. 
 

b) Stuart Gooch (Real Estate Agent/Supporter) appeared in support 
of Syd and Lorraine Muggeridge, tabled item 13, and 
addressed the hearing reading their personal statement in full on 
their behalf.  The following key issues were noted: 
 
 The Muggeridge’s had been orcharding on their property over 

35 years.  Te Puna was known for community aversion to 
spraying, yet they had never had a complaint about spraying 
in all the years they operated, as they adhered to ‘best 
practice’. 

 The public and horticultural spraying do not mix.  Hall users 
should never be put in this position as health and safety 
should be the first consideration for the public. 

 They were interested to hear of ongoing negotiations with a 
number of parties, yet Council staff had not approached them 
at any time during the process.  The first they knew of work 
“going on behind the scenes” was when they had 
encountered an Opus Surveyor working on their property 
without their knowledge or permission on 19 February 2016. 

 It appeared that public notification had been lacking and that 
some people in the community were not aware of the 
proposed siting of the hall. 

 The reports in support of the proposal lacked common sense, 
and went outside of the Western Bay of Plenty District Council 
and Bay of Plenty Regional Council policies. 

 They considered the proposed hall site unsuitable for health 
and safety reasons for public users, and request that the 
status quo remain and the site remain rural. 

 A new hall for the community was supported but in a more 
appropriate location, where ‘spray days’ did not dictate its 
use. 

 
Ms Barry-Piceno responded to questions of clarification in relation 
to draining the stream, they are piping the stream and covering 
over the stream.  The stream would go into the Muggeridge 
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property and out again further down.  The Bay of Plenty Regional 
Council and the packinghouse were engaged in discussions with 
the Muggeridge’s.  That stream carried on down to the estuary 
and had fish and ecological features in it.  It was about how the 
effluent spray area was being proposed and where it was. 
 
The Commissioner thanked Ms. Barry-Piceno, Mr. Gooch, and 
Mr. and Mrs. Muggeridge.  
 

4. Reporting Officer’s Comments Following Submissions 
 
a) Lee Dove (Planning Consultant), addressed the Committee and 

noted that he would take his Section 42A report as read, but 
would address the hearing on the following: 
 
 In terms of his general assessments report, his view had not 

changed, and he was comfortable with the assessment of 
effects. 

 In relation to noise levels and condition 7, while he had no 
major concerns in terms of what that may mean as a result, he 
had not yet had an opportunity to discuss the matter with 
Council’s noise expert.  Until then, condition 7 of Ms. Fallwell’s 
conditions was opposed.  He would undertake to consult on 
that condition and hoped to have an answer by close of 
business on Monday, 2 October 2017. 

 In terms of the District Plan assessment on page 27 of the 
agenda report, under number 8.108, “Policy 18.2.2.11 stated 
that the establishment in rural areas of commercial or other 
activities which do not have a functional or other legitimate 
need for a rural location should be avoided.”  The location of 
the proposed community hall within a rural zone would not be 
consistent with this policy, as the policy stated that the type of 
activity proposed should be avoided.  However, for the reasons 
identified in his report, he considered that the proposed 
community hall would not be contrary to this policy, as from a 
functional point of view this did not need to be for functional 
reasons in a rural zone.  The applicant had worked through a 
process of assessing other sites, and had concluded that this is 
the most suitable site, so his view was that, given that the hall 
was not in that location, whilst there was no functional need 
for it, there was a somewhat legitimate need for it in there.  
This matter was not contrary or counter-contrary, and 
therefore, did not take away from his general position on 
where the matter lay. 

 In terms of consideration of alternatives, his thoughts had not 
changed, as per his section 42A report.  He had assessed and 
looked at all information, which had been taken into account in 
his assessment. 

 He still considered that the designation achieved the purpose 
of the requiring authority, and as detailed in the Local 
Government Act 2002. 
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 He was generally comfortable with the status of all of the 
current conditions with the exception of condition 7, which had 
already been noted, and would be revisited. 

 Condition 13 included a new advice note in relation to the 
definition of “function”.  In terms of function, he was generally 
comfortable with that as it was possible to have a function or 
event for over 60 people, but the function would not 
necessarily have to have amplified music, but this would still be 
classified as a function. 

 Condition 14 related to temporary activities held outdoors, e.g. 
gala days, and the part about these functions not exceeding 
three successive days had been discussed.  He was concerned 
that there was no restriction on how long such a function could 
go on for. 

 Condition 20, which detailed additions highlighted in yellow, he 
considered these to be advice notes rather than conditions.  
They provided clarification more than anything did. 

 In terms of points raised today, his assessment of the Notice of 
Requirement was that he considered this was an appropriate 
path to take, that the Council was the requiring authority, and 
he determined this project would achieve suitable objectives 
for a Notice of Requirement. 

 In terms of notification, the decision would be issued by an 
Independent Hearings Commissioner, and as he was not a part 
of that process, he could not comment on it. 

 
Mr. Dove responded to questions of clarification as follows: 

 
 He had not been consulted at the beginning, but had been 

brought in after the Notice of Requirement, and had 
undertaken a fresh assessment.  Mr. Russell de Luca had been 
involved in the notification decision.  His final assessment was 
that he could not comment on the original Notice of 
Requirement assessment.  He was consulted to assess the part 
he had assessed only.   

 He did consider that the Council had made an appropriate 
decision to notify as they had done.  In terms of consultation, 
he was not in a position to comment on that process, as he 
had not been involved for that activity. 

 He had provided an assessment based on the application in 
front of him, and not to the area to the south, so could not 
refer to that area. 

 With regard to conditions and the ability for them to be 
enforced, in his consideration the conditions could be applied. 

 It may be prudent to have a Manager or one point of contact, 
as this would be an appropriate way of doing this.  Council had 
the ability to enforce conditions and respond to complaints 
should conditions not be adhered to. 

 In terms of his section 42a report, nothing put forward at the 
hearing today had changed his conclusions.  His 
recommendation was that the designation could be confirmed. 
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Commissioner’s Instructions 
 
The Hearing would be adjourned today to allow the Consultant Planner, 
Mr. Dove to consult with Council’s noise expert and provide the result in 
writing.  Concern had been expressed about condition 13 - definition of 
function, and condition 14 - length of time of functions, and there may 
be amendments forthcoming, as these must be dealt with and the result 
provided. 
 
 
Staff responses to questions of clarification 
 
The Environmental Consents Manager responded to questions of 
clarification as follows: 
 If Council received complaints related to this hall, they would be 

referred to Council’s Compliance Officers, and then referred to an 
acoustic expert if considered necessary. 

 In relation to spray concerns, general day-to-day complaints were 
referred to the Bay of Plenty Regional Council in terms of that 
council’s Regional Air Plan.  The same applied to dust or airborne 
alleged pollutants complaints. 
 
 

5. Applicant’s Right Of Reply 
 
Marija Batistich, Special Counsel, and Natalie Amos, Legal 
Counsel/Senior Associates (both of Kensington Swan Lawyers), both 
spoke to a tabled document titled “Closing Legal Submissions for the 
Western Bay of Plenty District Council”, which was read in full and 
they addressed the following key matters: 
 As this was the first time they had seen the Submitters written 

case, an opportunity to research the quoted case law was 
requested. 

 The opportunity to discuss conditions as identified by Mr Dove 
during his evidence was also requested. 
 
 

Commissioners Direction to Parties 
 
The Commissioner advised that he was comfortable for Mr Dove to take 
the time he needed to work on the conditions he had expressed concern 
over, and to meet with the other parties to see if agreement could be 
reached. 
 
In response, Ms Batistich and Ms Amos (Legal Counsels for the Applicant) 
noted, for the record, their agreement with this approach. 
 
In response, Ms Barry-Piceno (Legal Counsel for the Submitters), 
expressed her disagreement and requested that she proceed to present 
her right of reply at this time. 
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Commissioner Ruling 
 
The Commissioner ruled that he would now adjourn the hearing, and that 
final ‘Right of Reply’ must be provided by both parties and circulated by 
close of business on Wednesday, 4 October 2017. He also directed that 
conditions 13 and 14, as identified by Mr Dove, be consulted on and the 
results provided in writing to all parties by close of business on 
Wednesday, 4 October 2017. 
 
The Chairperson thanked all those present. 
 
 

2.25pm The Hearing was adjourned to allow an exchange of information to all 
parties by the deadline stipulated by the Commissioner. 
 
 
Exchange of Information to all Parties - 5 October 2017 
 
At the Commissioner’s request, following the receipt of information by the 
close of business on 4 October 2017, staff circulated the following 
information to all parties for their records by email on 5 October 2017: 
 
1. Final recommended conditions from Planning Consultant Mr Dove for 

the Applicant. This document was provided with track changes shown, 
for easy recognition of changes, at the Commissioner’s request. 

2. Closing legal submissions (Right of Reply) from Legal Counsels, 
Kensington Swan for the Applicant. 

3. Closing legal submissions from K Barry-Piceno for the Submitters. 
 
A fourth document, the Submitters’ statement, as read out during the 
Hearing by S Gooch appearing in support of Mr and Mrs Muggeridge, was 
provided to the Commissioner as requested. 
 
 
Hearing Closure - 5 October 2017 
 
On behalf of the Commissioner, staff circulated an email to all parties on 
5 October 2017 advising that, following the provision of all information 
required to be circulated by the Commissioner, he had declared the 
hearing concluded. 
 
DETERMINATION OF INDEPENDENT HEARINGS COMMISSIONER - 
RC10113L 
 
RC10113L: Notice of Requirement – The determination of Independent 
Hearings Commissioner Alan Withy, dated 20 October 2017 is attached to 
the minutes.  The determination was circulated to the Submitters and their 
Legal Counsel K Barry-Piceno on 26 October 2017. 
 
 

CH1 
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IN THE MATTER under s168A of the Resource 
Management Act 1991 

 

AND a Notice of Requirement [RC10113L] lodged by 

Western Bay of Plenty District Council for Te Puna 

Memorial Hall and Associated Purposes - located 

at 23 Te Puna Road, Te Puna. 

 

REPORT AND DECISION OF THE INDEPENDENT HEARINGS COMMISSIONER 

APPOINTED TO HEAR AND DETERMINE A NOTICE OF REQUIREMENT 

 

APPOINTMENT 

Western Bay of Plenty District Council has delegated all the functions, powers and 

duties as provided under the Resource Management Act 1991 to the Independent 

Hearings Commissioner, Alan Withy, to hear and determine the Notice of Requirement 

[RC10113L] for Te Puna Memorial Hall to enable the establishment and operation of a 

community hall and associated purposes at 23 Te Puna Road, on behalf of Council. 

 

HEARING 
 
The application was heard in the Western Bay of Plenty District Council Chambers, 
Barkes Corner, 1484 Cameron Road, Tauranga on Friday, 29 September 2017. 
 
The Hearings Commissioner (‘the Commissioner’) heard the Notice of Requirement 
(NOR) under s168A of the Resource Management Act 1991 (RMA) lodged by the 
Western Bay of Plenty District Council to enable the establishment and operation of a 
‘community hall and associated purposes’ at 23 Te Puna Road.  The application also 
included a request under s176A to waive the requirement for an Outline Plan of 
Works. The application, made in accordance with the Resource Management Act 1991 
(‘the Act’) was lodged with Council and referenced as No. RC10113L. 

 

Present Independent Hearings Commissioner 
Alan Withy 
 

Appearing on Behalf of 
the Applicant 

Marija Batistich, Senior Legal Counsel of Kensington 
Swan 
Natalie Amos, Legal Counsel of Kensington Swan 
Blaise Williams, WBoPDC Strategic Property Manager 
Johan Hansson, Transport Planner of Opus 
International 
 
Lynda Hawes, Horticultural Consultant of Enderley 
Investments 



Minutes of CH1 held on 29 September 2017 and 5 October 2017 19 

 

Peter Horne, Acoustic Consultant of Design Acoustics 
Joanna Soanes, Landscape Architect of Opus 
International 
Janine Falwell, Planning Consultant of Opus 
International  
 

Consent Authority Western Bay of Plenty District Council  
Lee Dove, Planning Consultant of Harrison Grierson, 
s42A reporting officer (RO);  
Barbara Clarke, Hearing Administrator, WBoPDC 
Democracy Advisor 
Chris Watt, WBoPDC Environmental Consents 
Manager, Policy Planning & Regulatory Services 
 

Submitters Kate Barry-Piceno, Legal Counsel 
Syd and Lorraine Muggeridge, Orchardists of the 
neighbouring property  
Stuart Gooch, Real Estate Agent and Advisor to Mr 
and Mrs Muggeridge 

  
 

DETERMINATION - SUMMARY 
 

The Commissioner has determined on behalf of the Western Bay of Plenty 

District Council, that the Notice of Requirement be confirmed for the 

reasons set out in this Report, subject to the modifications and conditions 

included, and that the requirement for an Outline Plan be waived. 

 

1 The proposal, site and locality 

 

a)   The Reporting Officer (RO) described the proposal as follows:  1 
 
 ... the Western Bay of Plenty District Council (WBoPDC), as the requiring 

authority, has given a Notice of Requirement to designate a site for the 
proposed New Te Puna Memorial Hall. The purpose of the designation is 
identified as “community hall and associated purposes”. In particular, the 
Notice of Requirement will provide for the following: 
 A multi-purpose single storey building with a floor area of 565m2  

 General hall space with: 

o stage and back-stage area 

o Meeting rooms 

o Kitchen 

o Toilets 

o Storage cupboards 

 60 marked on-site car parking spaces, and loading space; 

                                           
1 Dove s42A report, para 2.1, pages 3-4 
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 Onsite wastewater disposal system and 600m2 associated disposal 

field;  

 Onsite stormwater management with piped discharge; 

 Hedge planting and artificial shelter fence to the west of the 

community hall; 

 A 2 metre high mesh security fence with lockable gate; and 

 Associated landscape planting.  

b)   The Reporting Officer described the site and locality as follows:  2 
 

The original Memorial Hall was located on the north-western corner of the 
intersection at Te Puna Road, Minden Road and State Highway 2. The 
State Highway is a regional strategic route, providing access to 
commuters and commercial vehicles to and from Tauranga from the 
north.  The State Highway and associated intersection with Te Puna Road 
and Minden Road is currently being upgraded. 
 
The proposed location for the new community hall will be located on Te 
Puna Road (Lot 2, DP 21730) approximately 180 metres to the west of 
the halls previous location. The portion of the site selected for the new 
community hall slopes gently downwards toward the north eastern corner 
of the site. This corner of the site is vacant and clear of any significant 
vegetation. The existing community hall was demolished in 
September 2016.  Figure 1, below, identifies the location of the subject 
site along with the approximate location of the designation. 
 

 
 
Figure 1 – Map of site (outlined in red) and the proposed hall site 
(outlined in purple) 
Land immediately adjoining the proposed location comprises of kiwifruit 
and avocados orchards, with existing mature shelterbelts along the south 
western boundary. Other land uses in the area comprise of a mixture of 
commercial and rural uses.  
 

                                           
2 Ibid 
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Access to the site is via a local road, which is accessed from State 
Highway 2.  The upgrade to this area of the road directly adjacent to the 
designation site has recently been completed.    

Having studied the documentation, undertaken a site visit and heard the 
evidence given at the hearing, the Commissioner accepts the above 
quotations as fairly describing the proposal, site and locality. 

 
2 Background 
 

The Commissioner is familiar with the intersection and its context, having lived in 
Tauranga for over 35 years. He accepts that there is an arrangement between 
Council and the NZ Transport Agency regarding upgrading the intersection and  
providing a community hall; and that the Council is a “requiring authority” in 
terms of s166 of the RMA, and empowered to issue the Notice of Requirement 
under s168A. 
 
The opening submissions on behalf of the Applicant Council from Ms Batistich 
and Ms Amos concluded with these statements:  
 
The Project comprises of designing and constructing a purpose-built 
Replacement Hall with modern attributes and features that meet the needs of 
both the Te Puna community and the wider community for the foreseeable 
future. It forms part of the larger Intersection Improvements project undertaken 
by the Transport Agency in order to improve safety and efficiency at the 
intersection at State Highway 2/Minden Road/Te Puna Road.  
 
The Council submits that the Project has many benefits, while the potential 
adverse effects of the Project will be no more than minor, and any outstanding 
adverse effects will be managed. The Project is consistent with the relevant 
statutory and non-statutory documents, and the Council, in collaboration with 
the Transport Agency and the Hall Committee, has undertaken a comprehensive 
and robust assessment of alternatives. It meets the relevant statutory tests ... 
and ... is consistent with the sustainable management purpose of the Act, and 
will enable the Te Puna community to provide for their social, economic and 
cultural wellbeing. 3 

The Reporting Officer described the background to the proposal as follows:  4 
... the State Highway and Te Puna Road/Minden Road intersection is currently 
being upgraded.  As part of the intersection improvements project, the New 
Zealand Transport Agency (NZTA) entered into an agreement with WBoPDC to 
secure a site for a new community hall and to fund the works. On completion of 
the works, the NZTA will transfer the land ownership and the responsibility and 
interests for resource consent for the on-site wastewater system to WBoPDC. 
Western Bay District Council will then assume the ongoing financial responsibility 
for the facility. 

                                           
3 Batistich and Amos opening submissions, paras 78 - 80, page19 
4 Dove s42A report, para 4, page 5 
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3 Notification and submissions 

 
The Reporting Officer described the notification process as follows:  5 

 
Section 169 of the Act required the territorial authority to decide under 
Sections 95 to 95F whether to notify the Notice of Requirement.  
 
Section 95A of the Act sets out the framework for deciding whether to publicly 
notify an application, including consideration under Section 95D of whether 
the designation will have or is likely to have adverse effects on the 
environment that are more than minor.  Other matters that require 
consideration under section 95A include: 

 
Whether the applicant (requiring authority) has requested public notification 
(s95A (2) (b));  
Whether a rule or national environmental standard requires (as per s95A (2) 
(c)) or precludes (as per s95A (3) (a)) the  public notification of the 
application; and 
If the consent authority decides that special circumstances exist in relation to 
the application (s95A (4)). 

 
The Notice of Requirement was lodged with Council on 02 August 2016, at 
which time the applicant indicated that whilst they concluded that public 
notification was not required, as the adverse effects on the environment were 
no more than minor, they did anticipate that the consent authority would give 
limited notification to Mr and Mrs Muggeridge and Mr and Mrs Bhika.  During 
the processing of the application, written approval was provided by Mr and 
Mrs Bhika.  Accordingly, they were no longer considered to be affected by the 
proposed Notice of Requirement.  A decision was made to give limited 
notification of Notice of Requirement to Mr and Mrs Muggeridge in accordance 
with sections 181(3)(a) and 95A(2)(b) of the Act on 21st October 2016. 
 
The Notice of Requirement was limited notified to Mr and Mrs Muggeridge on 
27th January 2017.  The submission period closed on 28 February 2017.   

 
The Reporting Officer described the submissions as follows:  6 

 
At the close of the submission period, a submission was received from Mr and 
Mrs Muggeridge.  This submission was received by OPUS on 
22nd February 2017 and forwarded to the consent authority on 1st March 2017.  
Whilst the submission was not received by the consent authority within the 20 
working day timeframe, as detailed in Section 97 of the RMA, it was still 
received by OPUS within the required timeframe.  On this basis, I consider that 
the submission was formally received within the statutory time (albeit by OPUS 
rather than the consent authority).  I therefore do not consider that the 
submission should be considered late or overdue. 
The submission is summarised in table 2. 

                                           
5 Ibid, paras 7.1-4, page 7 
6 Ibid, paras 7.5-6, page 8 
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Table 2: Submission Summaries 

 

Name & 
Address 

Main Comments / 
Concerns 

Relief 
Sought 

To be 
Heard? 

Mr and Mrs 
Muggeridge 
648 State 
Highway 2, Te 
Puna  

 The submitter oppose the 

proposed designation. 

 The submitter is concerned 

that their existing spraying 

activities and the future 

community centre will not 

mix. 

 The submitter has raised 

concerns in relation to 

Horticultural Consultant (Ms 

Hawes) recommendations in 

terms of maintenance of 

shelterbelts, treatment of 

existing gaps in the shelter 

belt and management of 

their orchard activities. 

 The submitter has raised 

concerned regarding 

notification of spray times 

and variables associated with 

spraying. 

 The submitted is concerned 

at the impact of the proposal 

on the ability to sell a 

recently consented lot on 

their site. 

Oppose Yes 

 

The Commissioner accepts the process followed by Council as Requiring 
Authority and Consent Authority, on the basis it followed the requirements of 
the Act. 

 

4 Statutory framework 
 

The Reporting Officer described the RMA framework as follows:  7 
 
Under Section 168(2) of the Act, 

 
A requiring authority for the purposes approved under Section 167 may at any 
time give notice in the prescribed form to a territorial authority of its 
requirement for a designation for a project or work, or in respect of any land, 

                                           
7 Ibid, paras 5.1-2, page 5 
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water, subsoil, or airspace where a restriction is reasonably necessary for the 
safe or efficient functioning or operation of such a project or work 
 
Pursuant to this section of the Act, WBoPDC (being the requiring authority) has 
given notice of the requirement for the designation of 23 Te Puna Road, Te 
Puna to enable the establishment and operation of a community hall.  The 
designated purpose will be for ‘Community Hall and Associated Purposes’, as 
previously defined. 

 
The Commissioner is satisfied that the applicant has followed the prescribed 
procedures for a Notice of Requirement under sections 168 and 168A of the 
RMA. 

 
The Reporting Officer addressed National Environmental Standards as 
follows:  8 
 

Section 43D(4) of the act states that ‘a national environmental standard that 
exists when a designation is made prevails over the designation’.  Therefore, 
the “National Environmental Standard for Assessing and Managing 
Contaminants in Soil to Protect Human Health Regulations 2011” (NESCS) is 
considered relevant to the application.  
 
He reported that a “Preliminary Site Investigation (PSI)” and ”... further site 
investigations” had been undertaken ...” which concluded that “... it is 
considered highly unlikely that the site represents a significant risk to human 
health” and that “... the proposed condition of the designation relating to 
contamination will ensure that any potential effects on human health are 
mitigated and will therefore be acceptable.”  9 
 
He addressed the district plan activity status by saying “... the application 
site is located within the Rural Zone ... (which) ... provides for halls, being 
defined as ‘Places of Assembly’ ... as a discretionary activity ...” He pointed out 
that “... the proposed building meets the performance standards ...” and that 
Council decided not to “...seek a resource consent application for the 
construction and operation of the new hall, the WBoPDC decided instead to 
designate the site for the hall.”  10 
 

The matters to be considered in relation to the Notice of Requirement (subject 
to Part 2) are set out in s168A(3), which reads: 

 
Any relevant provisions of ... a National, regional, district policy statement or 
plan. 
Whether adequate consideration has been given to alternative sites... 
Whether the work and designation are reasonably necessary... 
Any other matter the territorial authority considers reasonably necessary in 
order to make a decision... 

                                           
8 Ibid, para 5.3, page 5 
9 Ibid, paras 5.4-10, pages 5-7 
10 Ibid, paras 6.1-3, page 7 
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The Commissioner (on behalf of Council) may under s168A(4): 

 
Confirm the requirement. 
Modify the requirement. 
Impose conditions. 
Withdraw the requirement. 

 
 

5 Procedural matters 
 

Procedural matters raised were the taking of submissions and evidence “as 
read”, and an objection to receiving the applicant’s “right of reply” in writing 
after the adjournment of the hearing. 
 
The parties were advised by the Commissioner that he had read the pre-
circulated material and he would suggest taking much of that material “as read”. 
He explained that the “as read” material would be given consideration in the 
same manner as the orally delivered submissions and evidence. There was no 
objection to this procedure. 
 
Ms Barry-Piceno as Counsel for Mr and Mrs Muggeridge, objected to the 
Commissioner allowing the Applicant’s Counsel to submit a written right of reply 
after the adjournment of the hearing in the afternoon of Friday, 
29 September 2017, but before closure of the hearing the following week. The 
Commissioner considered but did not accept the validity of that objection. 
 
 

6 Submissions, evidence and principal issues in contention 
 
 

Ms Amos and Ms Batistich (Legal Counsels) presented the case for the 
applicant and called six witnesses. They outlined the application, the reasons for 
it and the process followed in perusing the process under s168A. They identified 
six effects of the project: construction effects; contaminated land; noise; spray 
drift; traffic; and landscape and visual effects.  11 
 
Mr Williams (WBOPDC Strategic Property Manager) described his involvement 
with the project since 2013, the responsibilities of Council, the need for the hall, 
the agreement between Council and the NZ Transport Agency, community 
consultation, and indicated his Council accepted the conditions recommended by 
Ms Falwell. 

 
Mr Hansson (Transport Planner of Opus International) described his 
involvement with the intersection upgrading and the project, supported the 
traffic and transport aspects of the project, concurred with the traffic conditions 
suggested by Mr Dove, and concluded that “... the conditions will appropriately 
mitigate any traffic effects arising from the project.”  12 
 

                                           
11 Batistich and Amos opening submissions, para 35, pages 8-9 
12 Hansson, para 12.1, page 7 
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Ms Hawes (Horticultural Consultant of Enderly Investments) who has 36 years 
experience as a horticultural consultant, described her involvement with the 
assessment of environmental effects submitted with the application, and her 
knowledge of horticultural industry requirements relating to spray drift. She 
discussed requirements to notify neighbours before spraying, the potential 
effects on them, and risk management practices and mitigation measures.  
 
She concluded that “there is a potential for spray drift ... from the submitters’ 
property ... Irrespective of this, I consider the project site is suitable for a 
community hall and that the submitters can continue to operate their orchard on 
the adjoining site, with appropriate mitigation measures implemented on the 
project site. I consider that the proposed conditions appropriately address the air 
spray drift effects.”  13 
 
Mr Horne (Acoustic Consultant) described the existing noise environment, 
highlighting the contribution from the state highway, and the likely noise that 
would be generated by vehicle movements and mechanical plant. He addressed 
the proposed mitigation measures and conditions, and concluded that “With 
these measures in place, I consider the noise effects from the proposed 
community hall will comply with recognised rural/residential noise limits.”  14 
 
Ms Soanes (Landscape Architect) described the existing environment and the 
likely effects of the project. She opined that the visual effects arising from the 
project on the submitters’ property and proposed building site "... will range 
from no effect to low effect ...”   Her conclusion was that the “project will result 
in less than minor effect due to the limited degree of change to the landform, 
landcover and land use.”  15 
 
Ms Falwell (Planning Consultant) set out her involvement with the project, 
described the statutory context, addressed the alternative sites, commented on 
various other relevant matters, and adopted the expert evidence of the other 5 
witnesses preceding her. She concluded that “the actual and potential effects of 
the project have been adequately addressed and that appropriate mitigation 
measures have been identified and are reinforced through the proposed 
conditions. ...  the project is in accordance with the purpose of the Act and the 
provisions and policy direction of the RPS and District Plan.”  16 
 
Ms Barry-Piceno (Legal Counsel) represented the submitters Mr and Mrs 
Muggeridge, and said "the hearing and the process undertaken to apply for 
this activity using Part 8 of the RMA is ... a misuse of the Council Requiring 
Authority powers". 17  She also claimed Council was "not following best 
practice and integrated management by applying for and jointly hearing the 
regional consents required". 18 
 

                                           
13 Hawes, paras 13.1-3, pages16-17 
14 Horne, para 17.4, page 11 
15 Soanes, para 13.1, page 11 
16 Falwell, paras 16.3-4, page 28 
17 Barry-Piceno, para 2, page 1 
18 Ibid, para 3, page 2 
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She contended that the process was flawed, 19 and that the Hall Users 
Committee support for the proposed location "is not reflective of the Te Puna 
community as a whole."  20  She also referred to SmartGrowth, District Plan 
policies, and case law, which she submitted all militated against the proposal. 21 
She summarised the Muggeridges’ opposition to the proposal as based on: 
reverse sensitivity issues; incompatibility of land uses; undermining the District 
Plan integrity; likelihood of continued planning creep into rural areas; and a need 
for proper strategic community input. 22 
 
Mr Gooch read a statement written by Mr and Mrs Muggeridge that they 
validated, and which supported the submissions of Ms Barry-Piceno.  He also 
tabled reports from Mr Dunseath (Compliance Manager for Seeka Ltd), Mr Heard 
(Brenmark Horticultural Consultants), and Ms Johnson (CEO of NZKGI NZ 
Kiwifruit Growers). They all supported the Muggeridges' opposition to the 
project. 
 
Ms Amos and Ms Batistich in written right of reply, said the case law as it 
currently stands:  23 
 
... requires the decision-maker to exercise an ‘overall judgment’ and have regard 
to Part 2 considerations in relation to designations. Such an approach means 
that while the decision-maker should have particular regard to any relevant 
statutory planning documents, including Rural Zone policies in the Western Bay 
of Plenty District Plan (‘District Plan’), this is still subject to the consideration of 
the purpose and principles of the Act. Elevating the Rural Zone policies to 
assume a greater importance, as submitted by Ms Barry-Piceno,10 would be an 
incorrect interpretation of the case law, and would upset the balancing exercise 
required by the Act in relation to the sustainable management of natural and 
physical resources.   

 
They also asserted that:  24 
... as outlined in the Notice of Requirement, and in supporting evidence from Ms 
Fallwell, Ms Soanes and Mr Horne, the Project site is not a typical rural site.  This 
existing mixed-use environment has been taken into account in assessing the 
Project in terms of Rural Zone, in particular with Policies 10 and 11.   

 
The Commissioner accepts both those statements as accurate and relevant. 

 
Principal issues in contention:   
 
Ms Amos and Ms Batistich identified in opening six effects of the project:  
construction effects; contaminated land; noise; spray drift; traffic; and landscape 
and visual effects. 25 The Reporting Officer identified the following issues raised 
by the submissions: reverse sensitivity; mitigation methods; and property values.  

                                           
19 Ibid, para 5, page 2 
20 Ibid, para 29, page 10 
21 Ibid, paras 9-11 and 12-17, pages 4-7 
22 Ibid, para 43, page 15 
23 Batistich and Amos right-of-reply, para 7, page 2 
24 Ibid, para 10, page 3 
25 Batistich and Amos opening submissions, para 35, pages 8-9 
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26  He also advised that the following matters should be considered:  adverse 
effects associated with social effects, noise, stormwater, wastewater, ecology, 
archaeology, cultural heritage, reverse sensitivity, rural character and amenity, 
transportation effects, rural landscape resource effects and construction effects. 
27  The Commissioner accepts all those matters as in contention, but adds to 
those items the process and adequacy of consultation. 
 

7 Main findings of fact 
 

The Commissioner finds in respect of the principal issues identified in Section 6 
above, as follows: 
 
  Process and consultation:  Considerable consultation was undertaken in 

relation to the hall siting investigations, and an experienced Independent 
Commissioner (Mr de Luca) was engaged to determine the amount of 
notification to be undertaken. This Commissioner has reviewed the 
documentation relating to that process and finds no reason to challenge it; 
noting that those who object to the results of decision-making will often 
challenge the process; but case law indicates that a public authority is 
entitled to follow the consultation process it chooses, providing it is 
reasonable in the circumstances. There has been no sustainable objection to 
that process, in the Commissioner’s opinion. 
 

  Noise:  The submitters raised a number of concerns about the likely noise 
levels resulting from use of the hall, particularly at night. They also raised 
doubts about the regulation and policing of noise likely to emanate from the 
hall. However, the Commissioner accepts the expert evidence of Mr Horne 
that the proposed noise control measures are adequate in the 
circumstances, and will provide appropriate mitigation for neighbours. 

 
  Reverse sensitivity:  Spraying on the submitters’ adjoining property is a 

concern for the owners, Mr and Mrs Muggeridge. They are concerned that 
their legal and legitimate spraying operations may be constrained in future 
because of the attitudes and possible complaints of people using the hall. 
That is an understandable position, but the Commissioner accepts the 
expert evidence of Ms Hawes that provided the spraying follows industry 
guidelines and protocols, the reverse sensitivity issues are manageable. 

 
  Visual matters:  Concerns were raised regarding the adequacy of the 

proposed landscaping and whether it would provide not only visual 
screening, but also noise attenuation. Ms Soanes evidence regarding visual 
effects was that the “effects would be less than minor”  28, and the 
Commissioner accepts that expert evidence, together with that of Mr Horne 
regarding noise. 

                                           
26 Dove s42A report, para 7.7, page 8 
27 Ibid, para 8.10,page 10 
28 Soanes, para 13.1, page 11 
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  Property values:  This matter, although of concern to the submitters, is 

not properly a matter for consideration in this decision making process. 
 

  Other effects:  Various other matters were raised, including: construction 
effects; land contamination; traffic; social; stormwater; wastewater; 
ecology; archaeology; cultural; rural character and amenity. All the evidence 
regarding those issues indicated either support for the project, or that the 
proposed mitigation and conditions would appropriately address them.  

 
  Mitigation measures and conditions:  Numerous conditions have been 

proposed by the various experts, both in the application preparation phase 
and during consultation and the hearing itself. These have been coordinated 
by Ms Falwell into a comprehensive suite, which the Commissioner accepts 
as appropriate for the designation within the district plan. The Reporting 
Officer has offered some modifications to those conditions and those have 
been incorporated within the suite that will apply to the designation.? 
 

8 Relevant statutory provisions 
 

In considering this Notice of Requirement, the Commissioner has four options 
under s168A:  
 
 To confirm the requirement as notified. 
 To reject the requirement. 
 To accept the requirement subject to amendments. 
 To accept the requirement subject to conditions. 

  The Commissioner is satisfied that the requirement should be confirmed 
subject to amendments and conditions as promoted at the hearing. Those 
amendments and conditions are considered to be in the interests of users of the 
hall and potentially affected nearby residents and property owners, and were 
supported by the expert evidence. There are almost always persons adversely 
affected by public projects and ss168 and 168A provide a mechanism for 
considering and dealing with those tensions between public and private 
interests.  

  In relation to the Te Puna hall project, the Commissioner considers the 
Council has discharged its overall responsibilities to its ratepayers and residents 
in a reasonable fashion while recognising its responsibilities to individual 
property owners and residents. 

 

9 Determination 
 

The Reporting Officer recommended as follows in the s42A Report:  29 

THAT pursuant to Section 168A(4) of the Resource Management Act 1991, the 

Western Bay of Plenty District Council confirm the requirement for ‘Community 

                                           
29 Dove s42A report, page 2 
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Hall and Associated Purposes’ at Te Puna Road, Te Puna, legally described as 

Lot 2 DP 21730. 

 
AND 
 
 
THAT pursuant to Section 176A(2) of the Resource Management Act 1991, an 
outline plan need not be submitted for the works associated with the 
community hall on Te Puna Road legally described as Lot 2 DP 21730. 
 
The Commissioner accepts both those recommendations for the reasons 
expounded throughout this report. He considers that the proposal is in the 
interest of the Te Puna community; and, subject to the amendments made and 
conditions imposed, is appropriate in spite of the understandable concerns of 
the immediate neighbours, Mr and Mrs Muggeridge. 
 
The amount of detail contained in the requirement, and the suite of conditions 
is considered to abrogate the normal need for an outline plan. That 
exception is therefore, after due consideration, granted in terms of s176A(2). 
 
Attached to this determination is a schedule of conditions that shall apply to 
the requirement. Those conditions are as proposed by Ms Falwell at the 
hearing, and with modifications recommended by the s42A reporting officer. 

 

10 Reasons for the determination 
 

 The submissions and evidence did not in the Commissioner’s opinion justify a 
recommendation to withdraw the requirement In terms of s168A(4)(d).  

 
 The evidence did however support modifications to the requirement as notified 

and the imposition of a developed suite of conditions. These are therefore 
incorporated within the requirement to be inserted into the District Plan, in 
terms of s168A(4)(a), (b) and (c) of the Act. 

 
 The developed requirement is considered to be consistent with the provisions 

of the relevant planning instruments. It is also considered consistent with the 
requirements of Part 2 of the Act and particularly the purpose of the Act set 
out in Section 5. 

 
 
Issued    
this 

  20th  day of             October 2017 

 

 
_ _ _ _ _ _ _ _ _ _ _ _ _ _  
Alan Withy  
Hearing Commissioner 
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___________________________________________________________________________ 
 
CONDITIONS TO THE REQUIREMENT 
 
General Conditions 
 

1) This designation will lapse if not given effect to before the expiry of 10 years 

from the date on which it is included in the District Plan under section 175(2) 

of the Resource Management Act 1991 ("the Act"). 

2) Except as modified by these conditions below, the proposed works shall be 

undertaken in general accordance with:  

 The Land Requirement and Designation Plan by Opus International 

Consultants Limited referenced 29A070.00 (150-07) Sheet 1 R0; 

 Site Location Plan, Ref.1103, dated 25 August 2016, Thorn Architecture 

Studio Limited; 

 Concept Floor Plan Reference 1102 and Concept Building Elevation Plans 

Reference 1201 and 1501, dated 14-Jul-16, Thorn Architecture Studio 

Limited; 

 Landscape Mitigation Plan, Ref. 2-9A070.01, dated May 2017 by Opus 

International Consultants Limited; 

 Landscape Cross Section, Reference 2-9A070.01, dated May 2017 by Opus 

International Consultants Ltd. 

Parking 
 

3) Prior to commencement of operation of the hall facility, the on-site vehicle access, 

parking and manoeuvring areas shall be formed with a sealed surface (asphalt, 

concrete or similar) and a minimum of 60 on-site car parks be marked, in 

accordance with Western Bay of Plenty District Council’s Development Code. 

4) Prior to commencement of operation of the hall facility, a cycle parking facility shall 

be provided and maintained in perpetuity.  

Access 
 

5)  Prior to commencement of operation of the hall facility, the right of way 

serving the site shall be formed with a sealed surface (asphalt, concrete or 

similar), and provided with a vehicle crossing, from the local service road to 

the property boundary in accordance with Western Bay of Plenty District 

Council’s Development Code. 

 

Operational Noise 
 

6) All activities located on the subject site shall be so conducted as to ensure that 

noise from the site shall not exceed the following noise (rating) levels when 

assessed limits within the stated timeframes at any point within the notional 
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boundary of any dwelling in a Rural, Lifestyle or Rural-Residential Zone, (other 

than the site of the activity): 

 

Time Period Sound level not to be 
exceeded 

Day Hours Leq Lmax 

Monday to Saturday 7am to 10pm 50dBA N/A 

Sunday 7am to 6pm 50dBA N/A 

At all other times and on public holidays 40dBA 65dBA 

 

7) In the event that a certificate of title is issued by Land Information New Zealand for 

the subdivision of the property at 648 State Highway 2, Te Puna (legally 

described as Part Lot 1 Deposited Plan South Auckland (Identifier SA27A/1404)) 

in accordance with subdivision consent S/B/11219  issued by Western Bay of 

Plenty District Council on 8 January 2010, condition 6 shall no longer apply to 

the designation, and all activities located on the subject site shall be so 

conducted as to ensure that noise from the site shall not exceed the following 

noise (rating) levels when assessed at the boundary between the subject site 

and the property at 648 State Highway 2, Te Puna (legally described as Part Lot 

1 Deposited Plan South Auckland (Identifier SA27A/1404)): 

 

Time Period Sound level not to be 
exceeded 

Day Hours Leq Lmax 

Monday to Saturday 7am to 10pm 55dBA N/A 

Sunday 7am to 6pm 55dBA N/A 

At all other times and on public holidays 45dBA 70dBA 

 
8) Noise control treatment shall be carried out in general accordance with the 

recommendations in the Design Acoustics Noise assessment, entitled 

“Proposed Te Puna Memorial Hall – Te Puna” dated 7 July 2016, and shall 

also include: 

a) 3 metre high combined earth bund and fence, as shown in the Landscape 

Cross Section Plan, Reference 2-9A070.01, dated May 2017 by Opus 

International Consultants Ltd; 

b) Installation of mechanical ventilation; 

c) Installation of additional ceiling parking. 
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9) Sound levels shall be measured in accordance with the requirements of NZS 6801: 

2008 Measurement of Environmental Sound, and assessed in accordance with 

the requirements of NZS 6802: 2008 Assessment of Environmental Sound. The 

noise shall be measured with a sound level meter complying with the 

International Standard IEC 651 (1979): Sound Level Meters, Type 1. 

10) Prior to application for Building Consent, an acoustic design certificate shall be 

prepared by a suitably qualified and experienced acoustic consultant, showing 

the noise mitigation and management measures that will be implemented, to 

ensure compliance with the requirements of these conditions. 

11) Prior to the first use of the site for a Function or Concert a Noise 

Management Plan shall be prepared by a suitably qualified and 

experienced acoustic consultant showing how the activity will be operated 

and managed, to comply with the relevant standards. In particular, the 

Noise Management Plan will address the matters identified in section 2.2  

of the Design Acoustics Noise assessment, entitled “Proposed Te Puna 

Memorial Hall – Te Puna” - dated 7 July 2016.   

12) A Function, which finishes after 10.00pm weekdays/Saturdays or after 

6.00pm on Sundays/Public Holidays, shall be limited to a maximum of 25 

events per calendar year.  A Concert, which finishes after 10pm 

weekdays/Saturdays, or after 6pm on Sundays/Public Holidays, shall be 

limited to a maximum of 4 per calendar year. 

13) For a Function or Concert that involves amplified music, all amplified 

music shall cease by midnight.  

 
Advice Note 

The following definitions apply to the designation conditions: 
 

“Function” means a one-off event, with more than 60 people and may 
include the use of amplified sound (either live or pre-recorded) but does not 
include public meetings or training sessions.  
 
“Concert” means an event where the primary purpose is to entertain through 
music (either live or pre-recorded). 
 

14) Any temporary activities held outdoors (such as a gala day or large outdoor 

event) shall comply with the following requirements: 

a) Not exceed three consecutive days in duration plus two additional days, one 

day for setting up prior to the event and one day to tidy up afterwards; 

b) Not occur more than six times in any calendar year, nor more than twice in 

any calendar month (provided that there shall be at least five full days 

between the tidy up of one event and the set up of the next event; 
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c) Not exceed the following noise limits within the stated timeframes (as 

measured at any point within the notional boundary of any dwelling in a 

relevant zone);  

 

Time Period Sound level not to be 
exceeded 

Day Hours Leq Lmax 

Monday to Saturday and 
Public Holidays  

 

9am to 10pm  70dBA 75dBA 

Sunday 10am to 6pm 70dBA    
75dBA 

At all other times and on public holidays 40dBA 65dBA 

Spray Drift Mitigation 
 

15) Prior to commencement of operation of the hall facility, the following spray 

drift mitigation measures shall be implemented in accordance with the 

recommendations of the Horticultural Consultant report dated 7 June 

2016 as follows:  

a) Planting a line of Cryptomeria japonica shelter between the hall car park and 

the avocado block on the adjoining orchard to the west, in a location that 

maximizes ultimate potential height.  

b) Planting of a fast-growing moderate height and density natural shelter 

within the hall site on the western side of the car park for the purpose 

of preventing uncontrolled access to the open space area to the west 

of the car park. 

16) Prior to commencement of operation of the hall facility, and thereafter on an 

annual basis or earlier in the event that the contact details for the principal 

person change, the Te Puna Hall Committee shall provide to the registered 

property owners of 648 State Highway 2 the contact details for the principal 

person to receive notification of spraying activities from the owner or occupier 

or their agent and that person upon receipt of such notice shall:  

a) Notify all affected hall users and groups, and the Western Bay of Plenty 

District Council (on 07 571 8008) no later than 12 hours prior to spraying 

commencing, about the occurrence of spray activities on the orchard at 648 

State Highway 2; and 

b) Ensure signage is erected at the hall site, no later than 12 hours prior to 

spraying commencing, to inform users of the hall when spraying will occur. 
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Stormwater 
 

17) The on-site stormwater management system shall be designed and operated in 

accordance with Council’s Development Code. 

Landscape Planting Plan 
 

18) Prior to issue of building consent for the hall building, a detailed 

Landscape Planting Plan (‘LPP’) prepared by a suitably qualified 

landscape architect shall be submitted to Council’s Environmental 

Consents Manager for approval. The LPP shall be in general accordance 

with the Site Plan by Thorn Architecture Studio Limited Reference 101 G 

dated 22 June 2016 and Landscape Mitigation Plan, Ref. 2-9A070.01, dated 

May 2017 by Opus International Consultants Limited and include the 

following: 

a) The spray drift mitigation measures specified in Condition [15] and 

[16]; 

b) Schedule of the species to be planted including botanical name, 

average plant size at time of planting, planting density and average 

mature height of each; 

c) Measures to ensure the appropriate disposal and clearance of 

invasive/noxious weeds; and 

d) Measures to be undertaken for topsoil and subsoil management to 

rehabilitate the soil profile so as to provide a viable growing medium 

for areas to be planted; 

19) Planting in accordance with the LPP referred to in Condition 18 shall be 

established in the first planting season following commencement of the 

construction works and shall be maintained in perpetuity. 

Construction Environmental Management Plan 
 

20) No fewer than 10 working days prior to commencement of construction 

works, the requiring authority shall submit to Council’s Environmental 

Consents Manager for approval, a Construction Environmental 

Management Plan (CEMP) outlining the construction activities and all 

practices and procedures to be adopted to manage the construction 

works. The purpose of the CEMP is to set out the management 

procedures and construction methods to be undertaken in order to avoid, 

remedy or mitigate potential adverse effects arising from construction 

activities. 
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a) The following specific management plans (SMPs) and protocols 
shall form subsets of the CEMP: 

(i) Erosion, Sediment & Dust Control Management Plan. The purpose of 

this management plan is to set out the measures to be implemented 

during the construction period to minimize erosion and the discharge 

of sediment beyond the boundaries of the construction area, and to 

describe the measures to be adopted to ensure the dust arising as a 

result of the Project does not cause an offensive or objectionable 

effect at any point beyond the designation boundary; 

(ii) Construction Noise and Vibration Management Plan.  The purpose of 

this management plan is to provide a framework for the development 

and implementation of measures to avoid, remedy, or mitigate 

adverse construction noise and vibration effects; 

(iii) Hazardous Substances/Spill Contingency Plan. The purpose of this 

Plan is to outline procedures for safe use and storage of hazardous 

substances or if there is a spill event; 

(iv) Accidental Discovery Protocol in the event of any archaeological sites or 

koiwi being uncovered.  The purpose of this Protocol is to provide 

procedures in the event that archaeological sites or koiwi are 

discovered; and 

(v) Contaminated Material Site Management Plan, including an Unexpected 

Discovery Protocol.  The purpose of the Management Plan and Protocol 

is to provide a guideline in the event that contaminated material is 

discovered.  

b) The CEMP, including the above SMPs, shall demonstrate the following: 

(i) The practices and procedures to be adopted to achieve compliance with 

the conditions of this decision; and 

(ii) How environmental nuisance effects of construction activities will be 

avoided or mitigated. 

Construction Noise 
 

21) Construction noise shall not exceed the noise limits in, and shall be measured 

and assessed in accordance with, the requirements of NZS 6803: 1999 

Acoustics-Construction Noise. 

 

Advice Notes  

 

1) Full compliance with the decision is necessary to carry out the activity to which 

this Designation relates. Your progress towards satisfying the conditions of 

consent will be monitored by a Council representative and failure to meet these 
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conditions may result in enforcement action being taken in accordance with 

Council’s Monitoring, Compliance and Enforcement Strategy. This may involve 

the issuing of an Infringement Notice (Instant fine) and/or a monitoring fee.  

 
2) The Requiring Authority may Appeal this decision, including any conditions of 

consent, to the Environment Court within 15 working days of receipt of this 

decision. Prior to doing so, you are advised to engage your own legal advice. 

Please note, however, that pursuant to Section 116 of the Act that the consent 

granted and authorised by this decision cannot be given effect to until all 

Appeals are resolved.  

 
 


