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In December 2012, Sally Hargrave, a licensee, draw up plans to redirect existing overland flow on the unformed road, this was submitted 
to the Council and executed without our knowledge and terminated it in our property. Effectively the licensee had redirected the natura l 
flow from her property to another property with Council approval and no involvement of ourselves as directly affected parties. 

8. Health and Safety - Personal Injury. 

In late December 2014 I suffered a serious injury, rupturing my Achilles tendon, running down the grass verge of the unformed road. I 
rolled my foot on a large piece of gravel in the grass. The real issue is that the employee of the adjacent licensee had purposefully and 
daily, been doing wheelies at this position and others near-by. Usually once at lunch time and once at home t ime. I can only assume that 
is how the gravel got in the grass. We usually keep the gravel back on the driveway. 
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In June 2015 while I was still in a cast and on crutches I crutched out along this grass verge to Snodgrass Road to catch a ride to a 
hospital clinic. The employee of one of the licensees drove in off the road and purposefully drove towards me. You can see the tyre marks 
in the gravel. This was an incredible disturbing incident. It left me fearful every time I exercised with reduced mobility in the coming 
months. I never ventured out without taking my cell phone. 

Here is my father several days earlier on the 2nd June with other wheelie marks left by the employee of the Council's licensee right 
outside our driveway entrance. 

9. Blockaae of Access. 
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Here is a backhoe parked in December 2012 in exactly the spot my father is standing in above. 300m of unformed road and this spot 
seems to be the favourite place. 

10. Blockage of access - farm entrance 

2._ 

At our farm entrance, we have been informed by Council officers that we can still turn by driving under the kiwifruit vines. The Council 
officers cannot even turn here. Yet for the last several months the licensee has chosen to leave seats in exactly that position. 

The ohoto was taken in late Aoril. Aaain. 300m of unformed road and this soot was chosen. 
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11. Continual encroachment outside of the license to occupy. 

August 2014. Even after Council arbitration that there will be no further encroachment. There is further encroachment. 

12. Full occupation of the unformed road treated as part-occupation 

There is full occupation of the unformed road - regardless of the licence for one half of the occupation. The road by default is the 
headland of the orchard. This is how our fences have come to be damaaed bv machinerv over the vears. The machinerv either can't be 
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turned properly, or the licensee has wilfully damaged the fences. The private garden in the foreground occupies all of the unformea roaa 
except for the gravel driveway. 

13. Using the unformed road for storage. 

Kiwifruit I I would appreciate an opportunity to meet with you to discuss this proposed policy in more detail. We feel this would have been beneficial 
Growers before the policy was drafted and made available for public comment. Regardless, I would like to learn more about the Council's reasoning 

behind the policy and explain our rationale for opposing the policy, particularly with regards to the setting of market rates. 
(Nikki Johnson) 1 1 Please let me know when it would be suitable to meet with you to discuss. The Avocado Growers Association would like to join us for this 

A2910624 

meeting as the issues and our views are similar. 

1. NZKGI's submission are detailed in the following sections: 

A. The setting of market rental rates for different types of land use through the Council's annual Schedule of Fees and Charges; 
I. Market rates & use of land 
II. Kiwifruit varieties 
III. Orchard maturity 
IV. Area resulting in significant benefit 

B. Discount to market rates 
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E. Timing of the draft policy. 
ATTACHMENT 12l 

q._c 

2. NZKGI wishes to be heard in support of this this submission. 

3. NZKGI would not gain an advantage in trade competition in making this submission. 

4. Background to NZKGI 

NZKGI was formed in 1993 to give kiwifruit growers their own organisation to develop a secure and stable kiwifruit industry. NZKGI 
represents 2,600 kiwifruit growers and gives growers their own voice in industry and government decision making. 

NZKGI works to advocate, protect and enhance the commercial & political interests of New Zealand kiwifruit growers. Approximately 80% 
of New Zealand's kiwifruit crop is grown in the Bay of Plenty, generating approximately $1.6 billion annual revenue to the region, 
contributing a significant proportion of the regions GDP. The kiwifruit industry is also a major regional employer, providing employment for 
up to 12,000 of the region's residents. 

A. The setting of market rental rates for different types of land use through the Council's annual Schedule of Fees and 
Charges 

I. Market Rates & Use of Land 
The Draft schedule of fees and charges 2017-2018 states 'the rental is based on the use of the land' and lists different types of land usage 
including forestry, dairy, horticulture and kiwifruit. 

NZKGI is concerned that the proposed market rental rates for different types of land use are based on the value of crops planted on the 
land instead of the value of bare land. This is illustrated through the Council applying separate rental rates to kiwifruit- gold, kiwifruit 
green, avocados and then horticulture itself. All of the aforementioned land uses constitute horticulture use and therefore should be 
subject to the same market rental rate. Further, the market rate should reflect the uncertainty of future use of that land. Given t hat the 
Council could terminate the license to occupy or lease the land at any time, only the value of bare land should be considered. 

It is submitted that the Council has gone beyond the scope of ' use of land' in setting the market rental rates based on the value of crops 
on the land. Given that the Council has not contributed to any investment in land improvements, ongoing maintenance or licensing relating 
to the right to grow a variety, this appears unjustified. 

NZKGI submits that the market rental rates proposed by the Council for kiwifruit are excessive and should be based on bare land value. 

II. Kiwifruit Varieties 

NZKGI strongly opposes the setting of different market rental rates for different kiwifruit varieties. 

While the profit derived from Gold and Green kiwifruit may be different at this point in time, the 'use of the land' is the same and therefore 
they should be subject to the same market rental rate. Any difference in profit derived from this use of land is already addressed through 
the purchasing of a license to which the Council has not contributed to so should therefore not benefit from. 
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III. Orchard Maturity 

AllACHMENT 12J 
The establishment of a kiwifruit orchard takes years, often during which no benefit is derived. NZKGI submit that it would be arbitrary and 
in contradiction of the policy's objective for the Council to charge a market rental rate when the occupier is not receiving a significant 
private benefit from the use of the land. 

IV. Area Resulting in Significant Benefit 

NZKGI requests clarification from the Council on how they will determine the area the market rental rates will apply to and whether they 
will take into account nearby land use on privately owned land to measure this or whether the unformed road or reserve must specifically 
be planted for horticulture purposes. NZKGI submit that a charge 'part thereof' must be applied regardless. 

B. Discount to market rates 

NZKGI does support in part the Council's application of discounts to the market rates. Feedback from various kiwifruit growers has advised 
that they have been maintaining paper roads on their property for upwards of 30 years with no benefit to the orchard profitability. The 
efforts of these growers should be recognised and NZKGI submits that this would therefore result in the market rent to kiwifruit growers 
being cost neutral due to their ongoing efforts maintaining the land on Council's behalf. 

C. Terminating the licence to occupy or lease 

The draft policy sets out the Council's ability to terminate the licence if the Council wish to use the unformed road or reserve, for any other 
public purpose, to be determined by the Council's sole discretion. NZKGI asks for clarification on the application of this approach and 
whether Council's sole discretion will take into account an individual orchards stage or the expenditure involved with its development. If no 
consideration is given to the land use and economic impact when terminating the license to occupy or lease, then it is inappropriate to take 
into economic return of the land use when setting market rentals. 

D. Staged period of implementation 

As this is a new policy, NZKGI supports that implementation and the application of any rental charges be applied over a period of up to 3 
years as stated in the draft policy. NZKGI seeks clarification from the Council around the stages of implementation of this policy. 

E. Timing and nature of the draft policy 

NZKGI is concerned that the Council undertook no direct consultation with NZKGI as representatives of kiwifruit growers during the 
development of this policy. NZKGI has a good relationship with the Council and regularly discusses issues of mutual concern. The short 
timeframe for public consultation on this policy has compromised our ability to respond. It is also noted that the timing of this consultation 
falls in the middle of harvest, being the busiest time of year for kiwifruit growers and we may not have been able to identify all those who 
are impacted by the draft policy. 

Submission made on behalf of Timberlands ltd (TL) who manage Kaingaroa Timberlands Partnership's (KTP) forestry interests. One of 
these interests is Rotoehu Forest, part of which is in Western Bay of Plenty jurisdiction. TL has considered the proposed council policy, and 
accordiog_ to our GIS analysis have approx 2 ha that could be impacted by such a policy. Any rental that the council proposes to charge 
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Ltd) market rental figures. The rental figures must be fair and equitable, based on the activities being carried out on the land. Other factors 
that need to be considered when determining a fair rental figure for forestry occupation are: • What effect does it have on the occupier 
that public access is required- an encumbrance that with all other things being equal would reduce the market rental for the piece of 
land. • Increased H&S, compliance and other costs associated with operating on council land which has public access rights associated 
with it. • As occupier KTP currently meets some of the councils costs and liabilities at present, these include: o Weed control on council 
owned land. o Climate change response act (if the area was to be deforested the council would have an associated carbon liability). Under 
point 9 in the FAQ supplied by council it specifically mentions the council removing the vegetation which would trigger this liability on the 
Council. o Pest control. o The above are all additional costs which are currently being met by KTP, and need to be reflected in a renta l 
figure, if any. • Accurate mapping must be carried out by the council to determine the area involved. • Areas of give and take between 
roadway parcels and neighbouring privately owned land which need to be taken into consideration. Eg where formed roads go outside t he 
designated road parcel. If a rental figure is imposed by the council, which economically doesn't make sense to forest owner then after 
harvest this land won't be replanted and will result in increased costs to the council (outlined above). Council would also be responsible for 
controlling public access across the said land, and ensuring that it is passable by public so that they don't encroach onto neighbouring 
private property. The long term nature of forestry also needs to be considered by the Council. Under traditional forestry occupancy 
agreements (where the tree and land owner are separate), forestry companies are guaranteed a length of occupancy so they can grow the 
crops through to maturity - often a 35 year agreement. If a rental is being paid for occupying council land, this needs to be taken into 
consideration. If for example, 10 years after planting the council decided to turn a paper road into an actual road then the tree owner 
would be left out of pocket, as they would have been paying rent, tree planting and silviculture costs but would have a crop which doesn't 
have any value. Therefore if a rental is to be charged, the council needs to guarantee the forest owner 35 years of unhindered occupation 
(or alternatively a mechanism for the council to purchase the trees and pay back accrued rental). The council needs to carefully consider 
with the small areas involved, and the land being impaired (as outlined above) whether they can achieve a positive result on behalf of tax 
payers, whilst coming to a fair market rental figure after taking all the necessary points into consideration. 
Gareth Bowen Land Manager Timberlands 

New Zealand Oppose NZ Avocado Growers Association Inc {NZAGA) 
Avocado NZAGA represents and advocates for New Zealand's 1,700 avocado growers by creating a supportive structure to encourage industry 

development and growth. The Bay of Plenty is New Zealand's main avocado growing region supporting around 70% of New Zealand's 

(Avocado planted hectares. 

growers -This submission is also supported by Horticulture New Zealand on behalf of its 5,600 active grower members. 

association) - NZAGA wishes to be heard in support of our submission. 

(Brad Siebert) Duty of care 
Avocado growers, as established land owners, take a lead role in the maintenance and environmental stewardship for their orchards and 
surrounding land. For land management to be truly effective, Council need to recognise the assistance already received through the 
existing efforts of growers who contribute to maintaining adjoining land or access ways. Growers generally have a wider view or 'duty of 
care' regarding their impact on the environment, the upkeep of un-formed roads as well as weed and erosion control and certainly don't 
consider it ends at their legal boundary or farm gate. 

Submission of NZAGA: 
In response to the feedback sought by Western Bay of Plenty District Council on the draft policy regarding Rentals for Encroachments on 
Council land NZAGA makes the following submission: 
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Market rate 
NZAGA does not support Council setting the rent payable for the use of unformed road or reserves based on the use of the land. The 
Council has re-affirmed that the terms of all lease or licences to occupy agreements will require the land to be returned to its original state 
(bare land). Consequently, NZAGA find it difficult to understand how Council can request additional rent beyond bare-land market rates 
when indeed it is the grower who will have invested in the land improvements and its ongoing maintenance. Council have historically 
allowed the land and roadways to be used without being actively involved in managing or maintaining the land or engaging with the 
adjacent landowners. 

Surly the value or "private benefit" is only realised as a result of the lessee's investment into the land and to penalise this investment with 
further costs may only drive the use of the land to a less productive use in order for it to be cost effective. In some cases, this may result 
in a total abandonment of the land parcel or unformed road resulting in significant cost to Council and the community. Both of which 
would surely benefit by the land being maintained by the user and from the productivity and spill over benefits that 
professional/competitive horticulture brings to the district. 

Councils proposed market rental rates also take into account the differing value of crops instead of the land itself. This is illustrated 
through Council applying separate rental rates to kiwifruit, avocados and then horticulture itself. All of the aforementioned land uses 
constitute horticulture use and therefore should be subject to the same market rental rate. 

NZAGA requests the Council to be reasonable when pricing the lease for the land as the establishment of an orchard takes many years 
during which no benefit is derived to the grower. It would therefore seem in contradiction of the policy's objective for the Council to start 
charging a market rental rate when the occupier is not receiving a significant private benefit from the use of the land. 

Communication with Industry 
There has been no prior or direct communication with the Avocado Industry during the setting of the rental market rates in Councils 2017-
18 draft Fees and Charges. If there had been communication with the industry, it would have been readily apparent that the industry's 
average (6 year) Orchard Gate Return for avocados is $15,524 per Hectare making the proposed $10,000 land rental charge completely 
out of line with industry returns. 

Discount to market rates 
NZAGA do support, in part, the approach and criteria that Council will use to apply discounts to market rates. NZAGA envisions that all 
growers will ultimately be cost neutral in regards to annual rental charges due the' estimated value of maintenance far exceeding the cost 
of any external contractor maintaining land or access ways that are currently being managed/funded by the grower. Grower feedback 
received by NZAGA has been even stronger with some referencing the hundreds of hours of work over many years to maintain these 
areas often at minor or no benefit to the orchards profitability but rather a pragmatic approach to environmental stewardship. 

Staged period of implementation 
As this is a new policy and not a change to an existing policy, NZAGA support any rental charges being applied in a staged manner over a 
period of up to 3 years. NZAGA would however like more clarity regarding what actual dates rental charges would be based on i.e. from 
the date the policy comes into effect? or from the beginning on the Councils next financial year? 

Terminating the licence to occupy or lease 
The draft policy sets out that the Council may terminate the licence if Council wishes to use the land or unformed road and this is clear 
from a leaal standooint. However avocado trees reauire over 5 vears from olantina before becomina oroductive and are bi-annual bearin 
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(often only bearing fruit every second year). NZAGA would therefore like more detail on how pragmatic the Council's approach will be' -
regarding time frames and notice periods when Council requires land to be cleared and retuned. The establishment of an orchard takes 
many years along with significant capital investment so growers will need clear timelines to ensure trees are not removed before 
becoming productive and/or removed just prior to a highly productive 'On' year. 

Thank you in advance for your attention to this submission. As NZAGA wishes to be heard in support of our submission we request an 
early meeting be arranged for these questions to be clarified and answered by the Council . 

Federated Oppose INTRODUCTI ON 
Farmers Federated Farmers is a not-for-profit primary sector policy and advocacy organisation that represents the majority of farming businesses 

in New Zealand. Federated Farmers has a long and proud history of representing the interests of New Zealand's farmers in the Western 

(Darryl Jensen) Bay of Plenty district. 

The Draft Policy has the potential to significantly impact many of our members. 

Information provided by Council shows that about a quarter (21 of 79) of the Unformed Roads (using the definition in t he Draft Policy) 
and about a third (15 of 47) of the Reserves (using the definition in the Draft Policy) in the district are adjacent to or splits Federated 
Farmers members' properties. 

Summary 
Federated Farmers considers the inclusion of Unformed Roads in the Draft Policy is fundamentally flawed . 

Although Federated Farmers accepts in principle that where there are significant beneficial and exclusive use of reserve land that some 
charges may be appropriate, the current Draft Policy is inadequate and should not be used for such charges. 

Federated Farmers considers negotiating on an individual basis with the handful number of significant users of reserve land to agree terms 
of a lease will see a more just outcome for the Council and the public. 

Unformed Roads 
Federated Farmers oppose the charge of rentals for the use of Unformed Road on seven broad grounds. 

1) Rights and obligations to user 

The Draft Policy rightly accepts that Council cannot provide any user of an Unformed Road with exclusive rights to use the road. This is 
because Council has to ensure that the public has access to the road . Accordingly, the Council can provide the licensee with very limited 
rights to use the land . 

The Draft Policy also accepts that there is a burden on a licensee to provide the public with access to the Unformed Road. There is also 
the detriment to the licensee from use of the road by others. Such detriment include refuse left by public, erosion through use of t he land 
by Council and the public. 
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In the case of an Unformed Road the obligations and responsibilities on a licensee will balance or outweig~ 'any limited right or intefesra
Council can assign or vest in the licensee. 

2) Rate payable 

There are many problems with the proposed 'rental' rate for the use of the Unformed Road. 
a. 'Rent' entitled the payer to quiet enjoyment and exclusive use. As already stated the Council cannot provide a licensee with quiet 

enjoyment or exclusive use to Unformed Roads. Any reference in the Draft Policy to rent applying to Unformed Roads is wrong as 
the Council cannot give quiet enjoyment and exclusive use to the payer. 

b. The definition of the market rate for Unformed Road is the amount a knowledgeable, willing, and unpressured licensee would 
probably pay to a knowledgeable, willing, and unpressured landlord for the non-exclusive use of the Unformed Road if it was 
available. The methodology for market rate in the Draft Policy is incorrect. 

Applying market rate to Unformed Roads the only realistic willing payer would be the adjacent landowner due to the form of 
Unformed Roads and the limited rights the Landlord can assign. The actual market rate for the Unformed Land will in almost all 
circumstances be negligible. 

c. Basing any fee payable on the benefit derived by the user is not the market rate as stated before. Basing payment on beneficial 
use of the land is also not an accepted or fair basis for calculating the charge for the use. 

d. Basing the fee payable by a licensee by aligned it to current market rates of other available land in the district is wrong because 
those rates are for exclusive possession and gives quiet enjoyment which the Council accepts it cannot provide. Further Unformed 
Roads due to its shape and use would make it a lower productive land. 

e. The Draft Policy fail to address the difficulty in pricing a fee where an Unformed Road has more than one use or both high value 
land and low value land. 

f. While the Council is not intending on forming a road, what other beneficial use can an Unformed Road be put to? 

3) Calculation of the benefits 

The Draft Policy does not address the public good benefits provided by the adjacent landowner using the areas. The public includes the 
pest, plant and animal management, opportunity costs and maintenance. The Draft Policy also does not address how the Council will 
evaluate the maintenance and environmental values provide by the licensee. 

Our members have remarked that the maintenance costs far exceed the value derived from the Unformed Roads. 

4) Procedure 

Federated Farmers alarming note that there are no appeal rights or any other natural justice procedure provided for in the Draft Policy. 

5) Imolementation 
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The Draft Policy if implemented appears to exclude all Unformed Roads because the potential maintenance and other costs to Council will 
outweigh any fee charge payable. This is due to limited size of Unformed Roads. 

The Draft Policy also seem to directly exclude Unformed Roads where there is no impedance for public access. If impedance to Unformed 
Roads is an issue, then it can be addressed either by requiring removal of that impedance or by the landowner providing reasonable 
access in proximity. 

Accordingly, it is unnecessary to include Unformed Roads as part of the Draft Policy. 

6) Participation 

The inclusion of Unformed Roads in the Draft Policy has not been properly investigated and adequate consultation has not taken place. 
We have been informed by Rosemary Balu that when asked the Council did not know the extent of areas affected by the Draft Policy or 
the anticipate revenue. 

7) Adverse Consequences 

The Draft Policy may have adverse consequences. If licensee or users become anxious about the potential future application of such a 
precedent, then they may choose to surrender any licence to use the Unformed Road. 

The costs to the Council in maintenance and loss in environmental benefits would be significant. As previously stated there are little other 
beneficial use an Unformed Road be put to by the Council. 

Recommendations: 

• That Council take out any reference to Unformed Roads from the Draft Policy so that none of the charges apply to Unformed 
Roads. 

Reserves 

Although Federated Farmers accepts in principle that where there are significant beneficial and exclusive use of reserve land that some 
charges may be appropriate. However, the current Draft Policy is inadequate and should not be used to charge for significant beneficial 
use of Reserves. 

The information provided shows that less than 10 reserves could potentially fit the significant and exclusive use of reserve land criteria. 
Federated Farmers consider negotiating on an individual basis with this limited number of significant users of reserve land to agree a lease 
for the use will see a more just outcome for the Council and the public. 

The Draft Policy is a blunt instrument which in its current state is unworkable to achieve a proper outcome for the district. 

Market rate 
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As stated before any rent based on beneficial use is not appropriate and not the definition of the market rate. Market rate is the rate a 
knowledgeable, willing, and unpressured tenant would pay to a knowledgeable, willing and unpressured landlord if the Land was available 
to lease. The Draft Policy fails to use market rate to charge a rent. 

The Draft Policy fails to address: 
a. the difficulty in pricing rent where a Reserve has more than one use or both high value land and low value land; and 
b. difficulties in maintenance and environmental values provide by the tenant. 

Directly negotiation of a lease will overcome the problems set out above. 

Participation and procedural problems 

The inclusion of Unformed Roads in the Draft Policy has not been properly investigated and adequate consultation has not taken place. 
We have been informed by Rosemary Balu that when asked the Council did not know the extent of areas affected by the Draft Policy or 
the anticipate revenue or benefit if any the Council would gain from the policy. 

The Draft Policy does not contain provisions to ensure the other affected party is heard. This is in breach of natura l justice principles. 

Directly negotiation of a lease will overcome the problems with procedure because the person impacted by the lease will be a participant 
and will be able to put its case. 

Implementation 

Again looking at implementation of the Draft Policy it will all but exclude a handful of reserves. Direct negotiations will be more targeted. 
Using a blunt instrument like the Draft Policy may have adverse consequences. Most adjacent landowners to many reserves provide an 
overall benefit due to environmental and maintenance benefits. Using a blunt instrument like the Draft Policy and the potential future 
application of such a precedent, may have the consequence that these beneficial users walk away from the Reserves. This would mean 
that Council will need to pick up the maintenance of the Reserves. 

Directly negotiating a lease with a significant user of the Reserve while overcome this potential detriment. 

Recommendation 

For all the above reasons the better policy for Council would be to negotiate directly with the few significant users of Reserves. 

Federated Farmers thanks the Western Bay of Plenty District Council for considering our feedback. 

Federated Farmers is a not-for-profit primary sector policy and advocacy organisation that represents the majority of farming businesses 
in New Zealand. Federated Farmers has a long and proud history of representing the interests of New Zealand's farmers. 

The Federation aims to add value to its members' farming businesses. Our key strategic outcomes include the need for New Zealand to 
provide an economic and social environment within which: 

• Our members may operate their business in a fair and flexible commercial environment· 
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• Our members' families and their staff have access to services essential to the needs of the rural community; and ·--
• Our members adopt responsible management and environmental practices. 

This feedback is representative of member views and reflect the fact that local government rating and spending policies impact on our 
member's daily lives as farmers and members of local communities. 
I recently made a submission expecting to get a copy which is yet to eventuate. Please can you send me a copy of my submission. Thank 
you. Phil Taylor Port Blakely 

It is heard to argue against the principle that commercial gain acquired through occupancy of Council [public] land should require some 
form of consideration back to the land owner- i.e Council. However, while on the surface it makes sense in principle there are a number 
of practical and equity considerations that would need to be taken into account before any policy seeking to recover costs were 
implemented. The challenge is to determine what is considered appropriate "consideration" given the complexity around any specific land 
in question, the use of the land and the respective rights and obligations of the land owner and tenant. Calculating the appropriate 
"consideration" is not a trivial exercise and from a forest land perspective [as distinct from intensive agriculture, horticulture, viticulture 
etc.] needs to take into account, among other things the following; The extent to which the land is "impaired" by the requirement to 
provide public access. In Port Blakely's last two 010 applications, a condition of consent has been a contractural requirement for Port 
Blakely to negotiate public access rights along any legal road with WAC. What this means is that forest owners in general, and certainly 
Port Blakely in particular, are going to see increased not decreased pressure to provide public access along legal roads and reserves that 
form part of the land occupied. This will in turn increase H&S and other operational compliance costs thereby adding greater impairment 
to any Council land subject to public access. There are currently a number of land occupancy costs that Port Blakely meets on behalf of 
Council with respect to legal roads and or reserves. These costs include, but are not limited to; weed control, climate change response act 
liabilities, pest control, public access control and monitoring and erosion control. In the event that Council determine that it will charge for 
occupied land then the appropriate rentals and rebates will need to be negotiated to reflect the contribution that Port Blakely makes 
towards maintaining and monitoring council land on behalf of the rate payers. When setting a land rental, if any, Council needs to 
recognise that forest owners have the economic option of deforesting Council land and handing it back to council in a cleared state. Final 
crop stockings in forestry generally result in a spacing between trees of around 6 to Sm. It is entirely practical, that forest owners could, if 
rentals were imposed make an economic decision to harvest trees on Council Roadways then hand back the land, along with associated 
liabilities and costs, and replant a second crop without relying on having to plant on previously occupied Council land. Council would then 
be liable for any deforestation liability under the CCRA, costs associated with managing weeds on the land and an obligation to control 
public access across that land to a standard that ensures public to not encroach onto private property. Forestry is quite unique [relative to 
other land uses that might be captured by this policy] in that the land it generally occupies are thin long legal road lines, often difficult to 
access and expensive to maintain. The crop is generally a lower value long rotation crop [compared to kiwi fruit, dairy etc. etc.] and unlike 
other land uses the Council, as land owner, could face a liability if the land is permanently deforested. Finally, the cost of administering 
any system that seeks to recover occupancy costs needs to be very carefully considered. In the Port Blakely case, it occupies less than 
2.6ha of legal road within WBOPDC. Clearly administering a system to collect a rental on a small area of significantly impaired land needs 
to be cost effective. The application of a minimum threshold [or either area or rental quantum] may make sense. Happy to respond to any 
issues raised. Phil Taylor Managing Director Port Blakley Ltd. 

May 2017 Page 41 I 41 
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Rentals for Encroachments on 
Council Land 

ATTACH MEN 
1. Relevant legislation 

• Local Government Act 1974 

• Public Works Act 1981 

• Reserves Act 1977 

• Local Government Act 2002 

2. Objective 

To provide a framework for consistent decision-making in respect of the 
conditions under which Council will charge an annual rental for encroachments 
on unformed roads and reserves, where such occupation derives a significant 
private benefit for the occupier. 

3. Definitions 

For the purposes of this policy, the following definitions apply: 

Road 

Unformed road 

Reserve 

General land 

4. General Approach 

Has the same meaning as the Local Government 1974 

means a road that has not yet been formed but is held by 
Council for specific current and future purposes. It can be 
utilised for private purposes on terms set by Council, until 
such time as the land is required for its primary purpose, or 
Council deems it surplus and seeks to dispose of it. 

means any land with reserve status pursuant to Reserves 
Act 1977 or any other relevant legislation 

means general fee simple land owned by Council 

Council has significant land holdings, including unformed roads and reserves. 
Historically, leases and licences to occupy have been granted to enable the use 
of some of this land. 

A number of unformed roads and reserves have (with or without lease/licence to 
occupy) been planted in higher value crops, such as kiwifruit, avocados and 
forestry. Council recognises that the use of this land is often generating a 
significant private benefit to the occupier, but in many cases no rental for its 
ongoing use is paid to Council on behalf of the wider community. 

I \ 3 I 

~---~ 
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ATTACHMENT 

This policy sets out the conditions under which Council will charge an annual 
rental for encroachments on unformed roads and reserves, where there is a 
significant private benefit to the occupier. Council may not charge a rental where 
there is limited private benefit to the occupier, and it is recognised that there are 
many instances where maintenance of unformed roads is undertaken by 
members of the adjacent property owner by grazing, gardening or mowing. In 
these instances, the cost of Council maintaining that land may be in excess of 
any income that land might generate. 

5. Enabling use of Council land 

6. 

Council may enter into leases or licences to occupy for encroachments on 
reserves in accordance with the requirements set out iA the Reserves Act 1977, 
enabling occupation by the lease or licence holder for all or part of the reserve. 
Leases may also offer exclusive use of the land to which they a ply. 

Council may enter into licences to occupy on unformed roads in accordance with 
the Public Works Act 1981, on terms and conditions determined appropriate by 
Council. However, any licence granted cannot provide for exclusive use of the 
land by the licence holder, as Council has a duty under the Local Government 
1974 to ensure that public access to the road is not obstructed. It should be 
noted that the obstruction of a road is an offence under s367 of the Local 
Government Act 1974. Council will not enter into any lease for unformed roads 
as this creat s an exclusive interest in the land, which is at odds with Council's 
duties to ensure the rig t of public access is maintained. 

For the avoiaance of d ubt, Council may enter into a lease for general land for 
market rate (or any other rate) at Council's sole discretion, like any other land 

Council will set tne rental payable for the use of the unformed road or reserves 
based on the use of the land (aligned to current market rates) and the area of 
the land used. Council will set the underlying market rate in its Fees and 
Charges on an annual basis, for the following land uses: 

• Kiwifruit - green 

• Kiwifruit - gold 

• Avocados 

• Forestry 

• Dairy Grazing 

Policy for Rentals for Encroachments on Council Land A2875200 
Page 2 of 5 
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• Retail/commercial/industrial 

• Other Grazing 

• Other Horticulture 

• Built structures such as swimming pools, sheds, houses. 

• Other market rates for specific uses evaluated annually. 

At its sole discretion, Council will apply discounts to that market rate in 
recognition of one or more the following considerations: 

Criteria Discount to market rate 
Non-exclusive use )1p to $1000 per hectare 
Where the estimated value of I/ Estimated value of maintenance 
maintenance carried out by adjoining" (determinea on case by case basis) 
owner/licensee exceeds the value of the I~ lease/licence 
Where frontage land is utilised for FUll discount, as potential rental would 
beautification or environmental benefits be triv~ount not worth collecting 
(e.g . garden extensions into a reserve) 

"'; '-. > and public access is not compromised 
v 

7. Other terms of lease or licence to occupy 

All leases and licences to occupy for encroachments on unformed roads and 
reserves issued after this policy comes into effect will include the following terms 
as considered appropriate by Council: 

• A clear requirement to retain public access where the licence provides for 
non-exclusive use of an unformed road; 

• Lease/Licence holder responsibility include Health and Safety obligations 
and Zespri licence requirements; 

• Requirement to move any improvements, which includes vegetation and/or 
structures at the end of the licence/lease period, unless agreed prior by 
Council; 

• Lease/Licence holders responsibility to inform Council of the need to 
transfer the licence/lease to any new owner of the occupier's own property; 

• An ability to terminate the licence if Council wishes to use the unformed 
road or reserve, for any other public purpose, to be determined in Council's 
sole discretion; and 

• All other standard commercial terms as determined appropriate by Council. 

Policy for Rentals for Encroachments on Council Land A2875200 
Page 3 of 5 
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For the avoidance of doubt, Council is required by the Fencing Act 1978 to pay 
50 percent of the costs of fencing on land with recreation reserve status, unless 
exemption has been provided for by way of a consent notice being placed on the 
title of the adjoining land. Council has no obligation to fence unformed roads 
and esplanade reserves vested under Section 239 of the RMA. 

9. Policy procedures 

Where any existing encroachments exist and the person responsible for that 
encroachment refuses to enter into a new lease or licence to occupy under the 
terms of this policy, Council will require the removal of any structures or 
vegetation from the land within a specified time period. If not undertaken, 
Council can remove the encroachments or assume responsibility for them at its 
sole discretion. If provided for in an existing lice ce to occupy or lease, Council 
may require the person responsible for the e eroachment to reimburse Council 
for the cost of removal. 

In accordance with its obligations under e Reserves Act 1977, and only if 
required by the Act, Council will publicly notifY its intention to enter into a lease 
or licence to occupy for land classified as a recreation reserve, and consider 
objections or submissions from any party received within the time period 
prescribed as part of that public notification. It is noted that there is no 
obligation to publicly notify the intention to enter into a lease or licence to 
occupy for general land, local purpose reserves or unformed roads. 

In accordance with its obligations under the Reserves Act 1977, any revenue 
from leases and licences to occupy on land with reserve status will be used by 
Council for r serves purposes. 

It should be noted that Council may (at its sole discretion) implement the rental 
charge in a stagetJ manner over a period up to 3 years. 

Decisions under this policy will be delegated to staff in accordance with Council's 
delegations register. 

This policy shall be reviewed within 5 years of coming into effect. 

Policy for Rentals for Encroachments on Council Land A2875200 
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Group 

Council Policy 

Rentals for Encroachments on 
Council Land 
10. Associated Council policies and procedures 

Fees and Charges (as set annually) 

Reserve Management Plans 

Infrastructure Services 

Su ersedes n/a 
XX XX 2017 

Policy for Rentals for Encroachments on Council Land 

Western Bay of Plenty 
District Council 

11\LHMENT GJ 

Strategic Property Manager/Reserves 
and Facilities Mana er 

XX XX 2022 
XX XX 2017 

A2875200 
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Draft decision story 

Attached is the draft decision story that is proposed to be sent to those people 
that provided written feedback on the draft Policy on Rentals for Encroachments 
on Council Land. 

The decision story has been drafted based on the direction given to staff at the 
workshop held on 15 June 2017. It can be amended to reflect decisions made 
as part of deliberations on the policy on 31 July 2017. 

Policy on Rentals for Encroachments on Council Land 
July 2017 Doc No: A2948349 
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The Policy on Rentals for Encroachments on Council Land sets out 
framework for how Council may charge rental for the private use of 
unformed roads and reserves where there is financial benefit for the 
user. 

Read on for the decisions on our Policy on Rentals for Encroachments 
on Council Land .. 

An introduction 
Council has significant land holdings, including unformed roads and 
reserves. Historically, leases and licences to occupy have been granted 
to enable the use of some of this land, subject to an application fee and 
no ongoing rental. A number of paper roads and esplanade reserves 
have (with or without lease/licence) been planted in higher value crops, 
such as kiwifruit or forestry. 

In some cases this use of public lana is providing revenue to the 
occupier, but not to Council or the wider community. Such private 
benefit may have been ongoing for a number of years, and can be 
significant monetarily. T ere are also a range of other uses of Council 
land that derive differeRt levels of benefit to the user, such as forestry, 
dairy grazing or occupations by buildings. 

Council requested tfie development of a policy which sets out the 
conditions under which it would charge an annual rental for 
encroachments on nformed roads and reserves, where there is a 
significant private benefit to the occupier. The policy becomes effective 
on 1 August 2017. 

There are two key parts of the policy: 

1. The setting of market rental rates for different types of land use 
through Council's annual Schedule of Fees and Charges. 

2. Discounts to the market rates that may be applied. This will help 
reflect that some occupiers may not have exclusive use of the land 
(particularly on an unformed road) and recognise maintenance 
carried out on the land (which would otherwise be at a cost to 
Council). 

Page 2 of 7 
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What's the goal? 
The policy provides a framework for staff to apply in a range of different 
scenarios for the use of Council land. This policy is intended to apply 
only to those using Council land that are deriving a significant private 
financial benefit from their occupation. 

The policy is not intended to seek a rental from those adjacent property 
owners simply maintaining Council land through non-intensive grazing, 
mowing or gardening. So if there is no significant income generated then 
under the policy, the rental amount will be deemed trivial and/or the 
potential maintenance costs of that land to Council will outweigh any 
rental charge payable. 

Your feedback 
We wrote to those people on our database that we know have an 
existing use or interest in Council land, and provided an online forum for 
you to have your say. Consultation on our draft policy ran between 7 
April and 5 May, 2017 and received 65 pieces of feedback both online 
and as letters to Council. Overall, 14 people supported the draft policy 
while 51 opposed - either entirely or in part. Council considered all 
feedback received in its deliberations on a final policy. The key issues 
raised in your feedback are set out below with the decisions made by 
Council. 

The decisions 
Market rates 
We received opposition to the market rates defined in the draft Schedule 
of Fees and Charges, including objections to the proposed method of 
charging on a land use basis, rather than the land value. 

The rates in the draft Schedule of Fees and Charges were provided by 
an independent valuer with significant experience in the kiwifruit 
industry. New Zealand Kiwifruit Growers Incorporated also submitted 
that while Gold kiwifruit yields better returns, the land value needs to 
take into account the licencing costs, which ultimately means that Gold 
kiwifruit generates a similar benefit to the grower as Green. 

Given that the market rental rates were contested, Council has sought 
further advice. An alternative view was that horticultural land (Gold 
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Kiwifruit, Green Kiwifruit, Avocados) should be charged the same rna 
rental of $6000/hectare (less any discounts under the policy), or 
alternatively at 5% of the adjoining unimproved land value. 

Council decided that it would set the rental for horticultural land at 5% 
of the adjoining unimproved land value. Council considers this to be 
consistent with horticultural industry practice and recognises the 
variation in horticultural land value across the district. 

Minimum financial benefit 
In total 17 submissions highlighted concerns that Council's 
administrative cost to implement tile politsy, in terms of the 
leasing/licencing arrangements, would outweigR the financial benefits 
received. Furthermore, there was concern that the ost of maintenance 
for the user plus the proposed rental rate will mean it IS not economically 
viable to use the land. 

Several submitters suggestea that Council considers nominating a 
minimum rental fee to ensure only a licence/lease which realises 
significant financial Benefit to G:ouncil ould be charged, and that any 
administratively expensi e leases would not be charged. 

Council decided to introduce a minimum rental amount of $250 all 
categories/ to ensure that administrative costs are not incurred on trivial 
amounts. 

Access/ exclusive use 
Several submissions were concerned about the exclusive use of land, 
and commented that Council should only lease land on an exclusive 
basis, or offer a discount on market rates if Council cannot guarantee 
exclusive use. Other submitters were concerned that access would be 
compromised by enabling encroachments on unformed roads, where 
Council is legislatively required to ensure the public has a right of access. 

Council decided to make no changes to the poli~ as it recognises non
exclusivity of use for unformed roads through discounting the market 
rate/ and reinforces that public access must be retained on unformed 
roads (or where there is a non-exclusive lease of a reserve). 

Page 4 of 7 
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Fencing 
Some submissions included a request for Council to build or maintain 
fences along paper road boundaries. 
Council is required under the Fencing Act 1978 to pay 50 per cent of the 
costs of fencing on land with recreation reserve status, but not unformed 
roads and esplanade reserves. 

Council decided to continue fencing in accordance with the Act to avoid 
additional costs that would fall on ratepayers, should Council go above 
and beyond the legal requirements. 

/ 
Tenure 
Feedback, particularly from the fores~ry sector, raised concern about the 
need for guaranteed tenure such tnat a crop (trees) may reach maturity 
before needing to be harvested. It as submitted that a term of 35 years 
is required for forest maturation. Other: sub issions on horticultural uses 
noted that avocados are biennial and new kiwifruit orchards can take 
'years' to mature before a first harvest. Tile issue of tenure is therefore 
that some land uses require a minimum tenure to be of value. 

In order to address the different and specific factors that may influence 
income generation by different lane users, a further policy criteria could 
be added in part 6 of the policy as a 'catch all' to address matters such 
as o'(blard ma~ty, limitations on access etc. 

Council decided for existing encroachments to include the provision for 
case-by-case assessments of minimum guaranteed tenure. Council will 
also consider rebates on early termination of a lease, calculated on a 
pro-rata basis, for any new encroachments negotiated with Council after 
the adoption of this policy. This will give more certainty to those 
horticultural uses that require crop maturity to realise the benefit of 
using the land e.g. forestry, kiwifruit, avocados. 

Lack of clarity/information 
A number of submissions raised concern on a lack of information 
provided by the policy, such as how market rates are determined, any 
emission trading liability (in relation to deforesting), and questions on 
the exact coverage of reserve areas. The intent of the policy is to provide 
a framework for lease and licence negotiations. If the policy criteria 

Page 5 of 7 
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become too prescriptive, then this may have the adverse effect of being 
too limiting in some scenarios. 

Council decided that the adopted policy will be explicit its assessment 
framework of case-by-case assessments, including Council acting in 
good faith, and additional policy criteria to take into account any matter 
that may impact on the rental value of the land. 

Below are some frequently asked questions regarding this 
policy: 

How much will I have to pay? 
This will be determined on a case by case basis unde the policy. Firstly, it 
depends what you are using the lan(j for - this links to the applicable market 
rate. Then Council will consider discounts to the market rate under the criteria 
set out in the policy. 

What if I don't agree to paying a rental? 
Where any existing encroachments exist and the person responsible for that 
encroachment [efuses to enter into a new lease or licence to occupy under the 
terms of this policy, Council will require the removal of any structures or 
vegetation from the land within a specified time period. If not undertaken, 
Council can remove the encroachments or assume responsibility for them at its 
sole discretion. If provided for in an existing licence to occupy or lease, Council 
may require the person responsible for the encroachment to reimburse Council 
for the cost of removal. 

What if I don't want to continue my lease or licence to occupy? 
You can choose to terminate your lease or licence to occupy under the terms 
of your existing agreement. 

Page 6 of 7 
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I have effectively maintained Council's land at my cost for some time. 
Can I invoice the Council for this, or get a credit on my rental going 
forward? 
No. The current value of maintenance by an adjacent landowner will be taken 
account of in the calculation of any future rental charge payable. Unless you 
have had a previous maintenance agreement with Council, you cannot invoice 
Council for maintenance you have undertaken in the past. 

I have used an unformed road or reserve for some time. Will the rental 
be backdated? 
No, it will only apply going forward and where ·ncorporated into a lease or 
licence to occupy agreement. 

I have a licence to occupy an unformed road. If I P,ay a rental then will 
I have exclusive use of that land? 
No. Council cannot enable exclusive use of unformed roaas. Section 357 of the 
Local Government Act 1974 imposes a auty on Council to ensure the road is not 
obstructed and the public has a right of access. There is no obligation for Council 
or the occupier to facilitate pb!bl ic access, but the occupier cannot lock gates or 
erect signs restricting access. Tti is can be at odds with the views of occupiers 
who wish to have exclusive use. iJhis tension has resulted in disputes between 
parties - often beiAg escalated to Council for mediat ion, but Council has no 
ability to enable exclusive use of unformea roaas. 

What happens to y ex·sting licence to occupy or lease? 
It will continue to apply, subject to the c rrent terms, until it expires or either 
party gives notice o terminate it. You will have the choice as to whether or not 
you wish to enter in 0 a new lease or licence to occupy (as applicable) with new 
terms, such as the inc usion of a rental charge. 

What is the process going forward to implement the policy? 
Council will be pro ressively implementing the policy, commencing with the 
higher value or more intensively used areas and will progressively work 
through all encroachments. Council will contact you in due course if it wishes 
to discuss your encroachment with you. Should you wish to have the 
encroachment clarified or formalised sooner then please contact us. Note that 
if you are selling your property you should notify the prospective purchasers 
of the encroachment and it may be beneficial to formalise the encroachment 
prior to sale. 

Page 7 of 7 
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I Including but not limited to unformed road and esplanade reserves 

Where Council land is used by a private entit y for commercial gain, Council may charge a market rate to that entity for use of that land in 

d 

- -
Licence application fee 

Licence to occupy legal unformed road to enable the carrying out of 
150.00 

trade or business or for any other purpose 

Approximate 

Usage market rates 

per annum 

f=orestry Up to per f-la 100.00 As determined at time of agreement 

Dairy Up to per f-la 1,500.00 As determined at time of agreement 

Grazing Up to per f-la 650.00 As determined at time of agreement 

f-lorticulture Up to per f-la 3 ,500.00 As determined at time of agreement 

Retail/Commercial Up to per m2 200.00 Katikati - As determined at time of agreement 

Up to per m2 200.00 Te Puke - As determined at time of agreement 

Up to per m2 65.00 Industrial- As determined at time of agreement 

Kiwifruit- gold Up to per f-la * - *5% of undeveloped adjoining land value 

Kiwifruit - green Up to per f-la * - *5% of undeveloped adjoining land value 

Avocado Up to per f-la , * - *5% of undeveloped adjoining land value 




