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Earthworks Provisions and Definition 

It is proposed through this review that provision is made in all zones for 
public trails as a Permitted Activity . A change to the earthworks definition is 
not required because under District Plan Rule 4A.S, earthworks are 
permitted if they don't need resource consent under another District Plan 
rule. Earthworks in association with the development of public trails will 
therefore be permitted, except where they require resource consent under 
another rule. 

This will make a significant difference to the current situation where by 
default public trails are defined as a Place of Assembly and require resource 
consent for a Discretionary Activity. 

Public Trails within Natural Hazard Overlay Areas 

Within Natural Hazard overlay areas there are some restrictions around 
earthworks and vegetation removal that would impact the construction of 
public trails and propel them into an activity category requiring resource 
consent. As assessment has been carried out to consider whether these 
restrictions are appropriate and whether there is anything in the existing 
rule framework that could be amended to make the process of establishing 
public trails easier whilst still protecting the environment. 

In relation to Stability (landslip) Areas the current framework is considered 
appropriate as this overlay area is very sensitive to earthworks or vegetation 
changes. This means that public trails within the identified landslip areas 
that involve vegetation removal and/or excavation and filling will continue to 
require resource consent as a Restricted Discretionary Activity. 

Within Floodable Areas and Coastal Inundation Areas however, it is 
considered that a Permitted Activity rule could be drafted to cover situations 
where a public trail constructed on top of the natural ground surface 
changed the surface levels by a small amount, but did not result in any 
adverse effect on overland flow or cause water to bank up. 

Council's Reserves and Facilities staff advise that where public trails are 
constructed on the ground surface, often with a small amount of excavation 
of the top humus and soil layer, the finished level is usually no more that 
100 to lSOmm above natural ground level, but could be up to 200mm. 

There are many other situations where greater amounts of cut and fill are 
required to establish public trails, for example within most esplanade 
reserve/strip situations. 

Discussion with Councils Utility Services staff indicated that an increase in 
the level of the ground surface by a maximum of 200mm for public trail 
construction would not affect the drainage or overland flow functions of 
Floodable Areas by a significant degree that would cause concern. They 
have however advised that if there was a change in the surface of the land 
by more than 200mm they would have some concerns that adverse effects 
relating to stormwater management could arise. 
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It has been suggested that raising the land surface to a higher level within 
floodable areas where culverts or bridges are constructed in accordance 
with a hydrological engineer's calculations for the specific site and the 
upstream catchment area would be acceptable. This would ensure that an 
appropriate engineer had designed the flowpath so that stormwater is 
al lowed to flow through, and this would only be needed in an overland flow 
path area i.e. in floodable areas not inundation areas. 

A Permitted Activity however, cannot be subject to the fulfilment of 
resource-consent type conditions (such as the lodgement for approval of a 
hydrological engineer's assessment). 

Council 's Utilities staff have further advised that they have no issues in 
relation to raised trails (i.e. boardwalks) as water can pass underneath or 
overflow the boardwalk. This is useful in relation to public trail activities as 
a boardwalk structure within a floodable area or coastal inundation area can 
be up to l.Sm in height without the need for building consent and without 
being defined as a building/ structure under the District Plan definit ion . 

Statutory Acknowledgement Areas 

Finally, Statutory Acknowledgement Areas that are not scheduled in the 
District Plan do not current ly trigger a response in relation to Permitted 
Activities in the District Plan . However, existing protocols between Council 
and iwijhapu within the WBOPDC rohe provide for engagement on Council 's 
projects, including for any public trails that may affect any Statutory 
Acknowledgement Areas. 

3.4. Option 1 - Status Quo- Retain current District Plan provisions 
which capture public trails (walkways, cycleways, bridleways and 
similar) as Places of Assembly 

Costs • Uncertain outcome for any public trail proposal where 
resource consent is required as a Discretionary Activity. 

• Creates additional costs (financial and t ime) for any 
public trail project. 

• Resource Consent process may not provide any 
additional benefit to the public trail project in terms of 
a practical or environmental outcome. 

• Enabling positive public trail projects to provide for car-
free transportation and recreational pursuits is more 
difficult. 

Benefits • Enables a rigorous assessment of any public trail 
proposal as invariably a resou rce consent for a 
Discretionary Activity consent is required . 

• Where resource consent is required as a Discretionary 
Activity a full assessment of all aspects of the project 
are required. Advice notes as well as consent 
conditions can be imposed, which allows HNZPT to 
suggest archaeological advice notes to reduce the 
potent ial for public trails to adversely affect 
archaeology. 

Effectiveness/ • Not an efficient means of providing for public t rail 
Efficiency projects for the District which are invariably a positive 

initiative for the community. 
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• Not an effective District Plan rule structure as the 
current provisions will not solve the identified issue or 
achieve a desirable outcome. 

Risks of Acting/ • Sufficient and certain information is available . 
Not Acting if there 
is uncertain or 
insufficient 
information about 
the subject matter 

3.5. Option 2 - Create a clearer and more enabling District Plan policy 
and rule framework for public trails (walkways, cycleways, 
bridleways and similar) 

Costs • Resource consents will still be necessary where the 
potential for actual and/or potential adverse effects on 
significant District Plan-identified features need to be 
assessed, adding time and financial costs. 

• Where resource consent is not necessary, there is no 
ability to impose conditions or advice notes on the 
project. 

• Where public trails become Permitted Activities, HNZPT 
would have no ability to " piggyback" on consenting 
processes to suggest archaeological advice notes to 
reduce the potential for public trails to adversely affect 
archaeology. 

Benefits • A clearer and more streamlined District Plan framework 
for a defined public trail activity. 

• Only those public trails that require a thorough 
assessment on specific identified matters will have to 
go through a resource consent process. 

• Adverse effects on District Plan-identified scheduled 
significant features and overlays will continue to be 
assessed via resource consent to ensure actual and/or 
potential adverse effects are avoided, remedied or 
mitigated. 

• Because public trails will be established and 
administered by Council, a multi-disciplinary approach 
will ensure that provisions of other legislation are 
considered and met (HNZPH Act, Health and Safety 
legislation etc). 

• Activity performance standards will provide more 
certainty for public trail applications. 

• Unnecessary assessments against places of assembly 
Discretionary Activity criteria will be avoided. 

• People will know what a public trailis as there will be a 
definition. 

• Bylaws will still be able to provide a layer of structure 
via signage and provisions for the use of Council 
administered public trails (around dual/multi use of the 
public trails, and dog management for example) . 

Effectiveness/ • Effective in removing uncertainty over activity status 
Efficiency for public trails and making the process more enabling 

and simpler where no significant features and overlays 
require a full assessment via resource consent. 

• Efficient in creating a clearer and therefore more cost-
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effective framework within which to assess proposals 
for public trails over a variety of zones and within the 
context of a variety of environments. 

Risks of Acting/ • Sufficient information is available to have determined 
Not Acting if there that this option seems to be the most effective and 
is uncertain or efficient means of providing a better outcome for the 
insufficient provision of public trails in the WBOP District. 
information about 
the subject matter 

3.6. Option 3 - Providing for public trails (walkways, cycleways, 
bridleways and similar) as Permitted Activities in all zones and 
contexts (irrespective of zones and significant area overlays). 

Costs • Identified significant features in the District Plan, which 
are often sensitive environments, would not get a 
specific assessment as part of a resource consent 
application to determine whether actual and/or 
potential adverse environmental effects will eventuate. 

• Adverse effects on the some environments may 
eventuate. 

• Scheduled historic heritage places/sites/areas would 
not continue to have the protection of the District Plan 
overlay provisions. 

• Advice notes and consent conditions cannot be 
imposed. HNZPT would have no ability to "piggyback" 
on consenting processes to suggest archaeological 
advice notes to reduce the potential for public trails to 
adversely affect archaeology. 

Benefits • New public trails could be established with ease without 
the hindrance of resource consenting processes. 

• The process for new public trails would be faster, 
easier and cheaper. 

Effectiveness/ • Not an effective means of protecting (the District Plan-
Efficiency identified) significant features from adverse effects of 

development and achieving the best environmental 
outcome. 

• An efficient means of streamlining the process to 
establish public trails with the least financial cost. 

• Not an efficient means of ensuring important, sensitive 
or special features are maintained and protected from 
the effects of development. 

Risks of Acting/ • Sufficient information is available . 
Not Acting if there 
is uncertain or 
insufficient 
information about 
the subject matter 

3. 7. Preferred Option 

The preferred option is Option 2 which creates a clearer and more enabling 
District Plan framework for public trails (walkways, cycleways, bridleways 
and similar). 
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To give effect to this change, various amendments to the District Plan will 
be required as follows (additions are shown in underlined red font) . 

A new definition for public trail is required. 

"Public Trail" means a path either on or off road for the purpose of 
public recreational or commuter cvcle or pedestrian transport 
Oncluding mobilitv scooters and other wheeled pedestrians1 or can be 
a bridle trail or similar. A public trail can be for one or more of the 
above uses, but is not for the use of combustion-engine and similar 
motorised vehicles. Public trail includes activities associated with 
creating it and includes but is not limited to, pathwavs, bridgina 
boardwalks, walkwavs and steps, and includes related signage and 
maintenance activities. 

An addition to Table 10.3 is required. 

Section 10.3 Activity Table for Infrastructure and Network 
Utilities 

Miscellaneous 

(bd) Public trails 

Public trails will be provided for as a Permitted Activity (P) within every 
zone/column identified in Activity Table 10.3. It is further noted that even 
though public trails will be provided for as a Permitted Activity in Activity 
Table 10.3, the Activity Performance Standards in Section 10.4 and for each 
zone in which a public trail will be located still apply. This means that the 
provisions relating to Identified Significant Features in District Plan Sections 5 
- 8 for example are relevant and may propel any public trail activity into 
another activity status category. 

An addition to Section 10.4 Activity Performance Standards for Infrastructure 
and Network Utilities is required as follows. 

10.4 Activity Performance Standards for Infrastructure and 
Network Utilities 

fr J Public trails 

(a) Anv part of a public trail shall be a minimum of 30m from 
anv title boundary. 

(b) The above shall not applv if the public trail location is 
closer than 30m from a title boundarv and it: 

has been confirmed via a Reserve Management Plan, 
Town Centre Plan, Structure Plan, or similar plan 
that has been through a public process: or 
is on land that is an esplanade reserve or an access 
strip; or 
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is on land where a public trail in the position 
proposed is specificallv provided for bv another legal 
mechanism. 

(c) Provided that: 
A public trail mav be located closer than 30m to a title 
boundarv where the written approval of the owner Is of 
the title/s has been obtained. 

(d) Where the written approval/shave not been obtained 
under (c) above, limited notification of the application 
shall be required, with notice being served on those who 
have not provided written approval. 

An addition to District Plan Section 8.3 .3(c) is required as follows. 

&~3ReMridedD~creaooaryAdiwas 

(c) Floodable Areas and Coastal Inundation Areas 

3.8. Reasons 

(i) Buildings/Structures not within an Approved Building 
Site - Natural Hazards 

(ii) Earthworks over 5m3 (except for 
maintenance, operation, upgrade and development 
of above ground lineal network utility structures 
and underground network utilities where the 
ground is reinstated to the same contour as existed 
immediately prior to the works being undertaken; 
or 
public trails where the finished surface is not more 
than 200mm above the pre-existing ground 
level/contour and where anv other ground within 
the surrounding area that has been disturbed is 
reinstated to the same contour as existed 
immediatelv prior to the works being undertaken). 

(iii) Closed board fences, retaining walls, raised gardens, 
concrete and block walls 

Option 2 is the preferred option and is considered to be the most effective 
and efficient method to provide a more enabling framework for the 
construction of public trails (walkways, cycleways, bridleways and similar) 
whilst ensuring that the actual and/or potential effects on the environment 
continue to be managed appropriately. 

In this regard, the preferred option addresses the identified issue and 
makes it clear for District Plan users what a public trail is (via the definition) 
and what its activity status is. 

The benefits and effectiveness I efficiency reasons included above indicate 
that Option 2 is likely to achieve the best outcome for the WBOP District. 
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1.0 Introduction 

1.1. General Introduction and Background 

The purpose of this report is to consider a plan change to include rules 
within the District Plan to manage amenity and transportation related effects 
associated with the disposal of cleanfill at private properties (i.e. not 
authorised municipal and commercial landfills) within the District's rural 
environment. For the purposes of this report, the 'rural environment' means 
land in the Rural, Future Urban, Lifestyle and Rural Residential Zones. 

2.0 Resource Management Act 1991 

2.1. Section 32- Requirements for Preparing Evaluation Reports 

Before a proposed plan change can be publicly notified the Council is 
required under section 32 ('s.32') of the Resource Management Act 1991 
('the Act' or 'RMA') to carry out an evaluation of alternatives, costs and 
benefits of the proposal. With regard to the Council's assessment of the 
proposed plan change s.32 requires the following: 

(1) An evaluation report required under this Act must-
( a) examine the extent to which the objectives of the proposal being 

evaluated are the most appropriate way to achieve the purpose of this 
Act,: and 

(b) examine whether the provisions in the proposal are the most appropriate 
way to achieve the objectives by-
(i) identifying other reasonably practicable options for achieving the 

objectives/ and 
(ii) assessing the efficiency and effectiveness of the provisions in 

achieving the objectives/ and 
(iii) summarising the reasons for deciding on the provisions/ and 

(c) contain a level of detail that corresponds to the scale and significance of 
the environmenta'- economic_ socia'- and cultural effects that are 
anticipated from the implementation of the proposal. 

(2) An assessment under subsection (J)(b)(ii) must-
(a) identify and assess the benefits and costs of the environmenta'

economic_ socia'- and cultural effects that are anticipated from the 
implementation of the provisions, including the opportunities for-
(i) economic growth that are anticipated to be provided or reduced/ 

and 
(ii) employment that are anticipated to be provided or reduced/ and 

(b) 1f practicable, quantify the benefits and costs referred to in paragraph 
(a); and 

(c) assess the risk of acting or not acting 1f there is uncertain or insufficient 
information about the subject matter of the provisions. 

(3) If the proposal (an amending proposal) will amend a standard, statement, 
regulation, plan, or change that is already proposed or that already exists (an 
existing proposal), the examination under subsection (l)(b) must relate to-
(a) the provisions and objectives of the amending proposa'-· and 
(b) the objectives of the existing proposal to the extent that those 

objectives-
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(i) are relevant to the objectives of the amending proposal-· and 
(ii) would remain if the amending proposal were to take effect. 

(4) If the proposal will impose a greater prohibition or restriction on an activity to 
which a national environmental standard applies than the existing prohibitions 
or restrictions in that standard, the evaluation report must examine whether 
the prohibition or restriction is justified in the circumstances of each region or 
district in which the prohibition or restriction would have effect. 

(4A)If the proposal is a proposed policy statement_ plan/ or change prepared in 
accordance with any of the processes provided for in Schedule 1/ the 
evaluation report must-
( a) summarise all advice concerning the proposal received from iwi 

authorities under the relevant provisions of Schedule 1/ and 
(b) summarise the response to the advice/ including any provisions of the 

proposal that are intended to give effect to the advice. 

2.2. Section 74 -lwi Management Plans 

In accordance with Section 74(2A) of the Act, Council must take into 
account any relevant planning document recognised by an iwi authority that 
has been lodged with Council. 

There are seven hapu management plans that have been lodged with the 
Council. These are: 

a. Te Mana Taiao o Ngai Tamarawaho Hapu Management Plan (2013); 
b. Ngai Te Ahi Hapu Management Plan (2013); 
c. Matakana Island and Rangiwaea Islands Hapu Management Plan 

(2012); 
d. Te Awaroa- Ngati Kahu Environmental Management Plan (2011); 
e. Te Awanui Tauranga Harbour Iwi Management Plan (2008); 
f. Pirirakau Hapu Environmental Management Plan (2004); and 
g. Tapuika Environmental Management Plan (2014). 

As relevant to this plan change, the key theme arising from a review of 
these hapu and environmental management plans is the importance of 
protecting wahi tapu, sites of significance and cultural features and 
landscapes. In addition, the potential for earthworks activities to adversely 
affect these values is identified. Some of the management plans include 
specific policy direction to require consultation with the hapu on earthworks 
proposals, and the need for cultural monitoring during physical works. 

The rules within the District Plan that protect cultural sites of significance 
will remain unchanged, and are not affected by this proposed plan change. 

As part of a separate process to this plan change, Council is currently 
reviewing the provisions of the District Plan in relation to how they provide 
for the management of Maori cultural values. It is anticipated that the 
broader review of District Plan provisions to manage cultural values will 
identify whether there is a need for cleanfill and earthworks rules to be 
changed to provide for cultural values in a manner consistent with the RMA. 
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Clause 3 of Schedule 1- Consultation 

Clause 3(1) of Schedule 1 of the RMA requires the Council to consult the 
following during the preparation of a proposed plan: 

a. The Minister for the Environment; 
b. Other Ministers of the Crown who may be affected; 
c. Local authorities who may be affected; 
d. Tangata Whenua of the area who may be affected (through iwi 

authorities); and 
e. Any customary marine title group in the area. 

Information was provided to the Minister for the Environment on a range of 
proposed plan changes and feedback has been requested. At the time of 
writing this report for the purposes of the District Plan Committee Meeting 
Agenda, no feedback had been received. An update will be provided at the 
meeting on 24 July 2019. 

No other Ministers of the Crown or marine title groups are considered 
affected by the proposed change. 

The Bay of Plenty Regional Council manages effects associated with 
earthworks (including the deposition of cleanfill material) through the Bay of 
Plenty Regional Natural Resources Plan, and may therefore be affected by 
the proposed change. Regional Council staff have advised they support the 
intent of the proposed plan change, however, they would also like to ensure 
that the rules are not overly restrictive, such that they limit the capacity of 
the District to provide for cleanfill activities. 

Under Clause 3B of Schedule 1, with respect to Tangata Whenua, the 
Council is treated as having consulted iwi authorities if it: 

(a) considers ways in which it may foster the development of their 
capacity to respond to an invitation to consult/ and 

(b) establishes and maintains processes to provide opportunities for 
those iwi authorities to consult it,· and 

(c) consults with those iwi authorities/ and 
(d) enables those iwi authorities to identify resource management 

issues of concern to them/ and 
(e) indicates how those issues have been or are to be addressed. 

Tangata Whenua have been consulted through the Tauranga Moana and Te 
Arawa ki Tai Partnership Forum on 14 March 2019 and 25 June 2019. No 
specific feedback was provided in relation to this proposed plan change. 

In addition, the Council engaged with the public to request input prior to the 
writing of this report. This was done through notices in local newspapers 
and the Council's 'Have Your Say' website. 

Two people provided feedback outlining concerns associated with cleanfill 
activities in the District. One person identified that the deposition of cleanfill 
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is a particular problem in the Welcome Bay area due to the large number of 
gullies, and the short distance to development sites. 

Specific concerns identified by these people are associated with noise, 
pollution, traffic and safety, effects on water bodies and flooding . The 
feedback suggested cleanfill could be better managed by preventing the 
deposition of cleanfill in wetland gullies and near streams, and by avoiding 
truck movements during school drop off and pick up times. 

One person thought 500m would be an appropriate separation distance to 
be maintained between large scale cleanfill activities and other sensitive 
uses (e.g. dwellings and childcare centres), while the other person thought 
20km would be an appropriate distance. 

Council also engaged with the following groups and stakeholders on a range 
of proposed plan changes: 

a. Representatives of the kiwifruit industry through NZKGI; 
b. New Zealand Transport Agency ('the Agency'); and 
c. Toi Te Ora Public Health. 

The kiwifruit industry representatives did not have any concerns with the 
concept of requiring resource consent for large scale cleanfill activities, and 
noted that effects would depend very much on the characteristics of the 
site. With respect to separation distances, the kiwifruit industry 
representatives thought that a separation distance of 300m was too great, 
and that 50m-100m may be more appropriate for the rural environment. 

The New Zealand Transport Agency indicated in a meeting with Council staff 
that they are supportive of the concept of the proposal to include rules to 
better manage cleanfill activities, and identified particular interest in relation 
to vehicle access and traffic on the State Highway network. A draft set of 
the District Plan provisions proposed through this plan change have been 
provided to the Agency for comment. At the time of writing this report, the 
Agency had not provided feedback on these, however it is understood that 
the concepts of the proposed changes are supported. 

Toi Te Ora Public Health advised they had no specific concerns with the 
proposal, particularly if existing noise rules were to be retained. 

3.0 Issue 1 - Deposition of cleanfill in the Rural, Future 
Urban, Lifestyle and Rural-Residential Zones 

3.1. Introduction 

Due to the extent and scale of earthworks being undertaken around the 
Western Bay of Plenty (and within Tauranga City), there has been an 
increasing need for developers (or their contractors) to dispose of large 
quantities of cleanfill material at off-site locations. In some cases, this 
material is being deposited on private properties (i.e. not authorised 
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landfills) within the rural environment as part of re-contouring works to 
improve the usability of productive land. 

The issue that has been identified is that large scale cleanfill activities 
undertaken in the rural environment have caused amenity related concerns 
for neighbouring landowners in some situations. In particular, concerns 
have been associated with heavy vehicle traffic, noise, dust, vibration, loss 
of visual amenity, property damage and safety of access. 

It has been identified that there may be a gap in the District Plan rules to 
adequately manage amenity effects on neighbouring landowners associated 
with large scale cleanfill activities, particularly where they involve the 
transportation of large amounts of material to a site and where this occurs 
in close proximity to sensitive activities (such as dwellings and childcare 
centres). In addition, the current rules do not allow for the management of 
transportation related effects associated with large scale cleanfill activities, 
including traffic effects, safety of access, and impacts on road surfaces. 

3.2. District and Regional Council Functions & Rules 

Earthworks, including deposition of cleanfill, are controlled through rules in 
the Bay of Plenty Regional Plans and the Western Bay of Plenty District Plan. 
However, as each Council has different functions under the Resource 
Management Act 1991 (RMA), the matters which are controlled and 
assessed as part of any resource consent application vary. 

3.2.1. Regional Council 

The Regional Council is responsible for the control of land for the purposes 
of soil conservation, maintenance and enhancement of the quality of water 
and ecosystems in water bodies and in coastal water, and the avoidance or 
mitigation of natural hazards. It also has responsibility for identifying and 
monitoring contaminated land, and for controlling discharges to land, air 
and water. 

As a consequence of these functions, Regional Council earthworks consents 
(required under the Bay of Plenty Regional Natural Resources Plan ('NRP') 
and Regional Air Plan) focus on managing effects associated with: 

• Erosion; 
• Sediment run-off; 
• Replacement of topsoil; 
• Overland flowpaths for stormwater; 
• Natural hazards (e.g. flooding and liquefaction); 
• Ecological values; 
• Disturbance of contaminated land; 
• Discharge of contaminants to water, dust, odour; and 
• Maori cultural values. 

As a result, Regional Council consents do not typically impose conditions to 
manage effects associated with traffic and amenity related matters (e.g. 
noise, rural character, traffic volumes and safety). 
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On a typical and relatively flat site, resource consent is only required from 
the Regional Council for earthworks where the exposed area exceeds one 
hectare and the volume of material is greater than 5,000m3 (in a 12 month 
period). For sites with slopes exceeding 15 degrees, or where there are 
other important values or risks (e.g. Sand Dune Country, Riparian 
Management Zones, Coastal Margins), the limits on area and volume are 
reduced . 

Under the Bay of Plenty Regional Air Plan, any discharge of dust associated 
with earthworks is permitted, provided that the discharge is not noxious or 
dangerous, offensive or objectionable beyond the subject property, and it is 
not from an industrial or trade premises. Regional Council rules do not 
distinguish between deposition of cleanfill and other kinds of earthworks 
(e.g. excavation works or deposition of material other than cleanfill). 

3.2.2. District Council 

The District Council is responsible for the control of any actual or potential 
adverse effects of the use, development and protection of land, and the 
control of the emission of noise. 

The District Plan currently contains a rule (Rule 4C.2(a)(i)) which allows for 
the deposition of cleanfill on private land (i.e. not an authorised landfill) 
without the need for resource consent. To proceed as a permitted activity, 
compliance must be achieved with the performance activity standards 
(relating to screening, wind mitigation, and disposal of hazardous 
substances) and any other relevant rules in the District Plan, such as noise 
limits and sightlines from vehicle entrances. 

In some cases, resource consent is still required for the deposition of 
cleanfill if the works are located within significant areas, such as Significant 
Natural Features, Identified Outstanding Landscape Features, and Identified 
Significant Historic Heritage Features, or within identified natural hazard 
areas. 

Noise associated with the cleanfill activities is required to achieve the 
requirements in Section 4C of the District Plan, however, there are no 
specific rules controlling vibration. 

As activities involving the deposition of cleanfill on private land are generally 
permitted within the District, there is currently limited opportunity to 
manage adverse effects associated with these works. 

To better manage effects of cleanfill activities, a plan change is being 
considered . Any such plan change should focus on managing effects 
associated with the district council's functions (e.g. noise and visual 
amenity) and should avoid duplicating matters controlled by the Regional 
Council (e.g. dust and sediment and erosion control) . In addition, it is 
anticipated that issues associated with off-site amenity effects will generally 
only occur where cleanfill activities are in close proximity to activities 
sensitive to those effects (e.g. dwellings and childcare centres). 

Change to the District Plan- First Review 11 July 2019 
Plan Change 85 Section 32 Report - Cleanfill Activities 
Prepared by: Paula Golsby, Resource Management Planner- PMG Planning 

Page 7 of 15 
Doc No: A3507029 



98

3.3. Review of Approach by Other District Councils 

To assist with the analysis of earthworks and cleanfill provisions, a review 
has been undertaken of the approach taken in other Districts, including 
Auckland, Matamata-Piako, South Waikato, Waipa, Whakatane, Hastings, 
and Selwyn. In general terms, these councils provide for earthworks 
(including cleanfill activities) as permitted activities in rural areas subject to 
conditions. While there are a range of permitted activity conditions, all 
(except Whakatane) have a limit on the volume on earthworks permitted 
and some also place limits on the maximum area. 

These councils typically limit the volume of earthworks or cleanfill to 
1,000m3, 2,000m3 or 5,000m3 per year. Auckland has a much stricter limit 
of 250m3 in volume (and a limit of 500m2 in area) per year, except that any 
earthworks associated with a farming activity are permitted regardless of 
volume or area. In addition, Hastings District Council's limit is 2,000m3 per 
hectare of site area for general earthworks and 1,000m3 per hectare for 
cleanfill. Whakatane has a different approach and, instead of limiting the 
extent and scale of earthworks, it places a 12 month limit on all construction 
projects (including earthworks). 

3.4. Option 1 - Status Quo - Cleanfill activities permitted 

This option is to retain the existing rules which specifically allow the disposal 
of cleanfill on private property (i.e. not an authorised municipal or 
commercial landfill) as a permitted activity, subject to conditions. 

Costs 

Benefits 

Effectiveness I 
Efficiency 
Risks of Acting/ 
Not Acting if there is 
uncertain or 
insufficient 
information about 
the subject matter 

• Does not allow transportation and amenity effects to 
be assessed and managed as part of a resource 
consent process. This is an issue where neighbouring 
landowners are experiencing adverse effects which are 
not prevented by the permitted activity status. It is 
also an issue in terms of managing traffic and safety 
related effects on the transportation network. 

• No limit on the volume or area of cleanfill for land 
owners and developers. 

• No additional time and cost associated with resource 
consent applications. 

• Existing rules that manage amenity effects associated 
with noise and visual amenity, and the disposal of 
hazardous substances will continue to apply. 

• Not effective or efficient in addressing the identified 
issue. 

• N/ A - Sufficient information is available. 
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3.5. Option 2 - Introduce District Plan prov1s1ons (including policies, 
rules and assessment criteria) to require resource consent for 
cleanfill activities involving the deposition of more than 1,000m3 of 
material per year in the Rural, Future Urban, Lifestyle and Rural 
Residential Zones 

Costs 

This option includes the introduction of a rule, and associated plan 
provisions, to require resource consent for cleanfill activities in the Rural, 
Future Urban, Lifestyle and Rural Residential Zones that may impact on the 
amenity of the surrounding environment, and that may have effects on the 
transportation network. 

As identified above, amenity concerns are more likely to arise where large 
amounts of material are deposited at a site that is in close proximity to 
other sensitive sites. A limit of 1,000m3 per year would result in 
approximately 200 to 400 truck movements per year (assuming each truck 
carries between 5m3 and 10m3 of material) . There is also potential for this 
volume of heavy vehicle traffic to cause adverse effects on the surrounding 
transportation network as a result of traffic, safety of access, and wear and 
tear on roading infrastructure. 

Matters of discretion would be focussed on assessing and managing amenity 
related effects, including effects associated with noise, vibration, traffic 
movements, vehicle access, hours of operation, visual effects during the 
construction phase, and the duration and staging of works. There is also 
the need to consider potential effects on roading infrastructure, as well as 
other network utilities that may be present (e.g . telecommunications, street 
lights, electricity poles). Effects associated with dust are managed by the 
Regional Council so it is not proposed to manage such effects through 
District Plan rules. 

• If exceeding 1,000m 3 , will add additional time and 
cost for property owners to gain consent. 

• The limit of 1,000m3 does not take into account that a 
rural property (receiving cleanfill) may be large and far 
away from neighbours meaning there may be no 
amenity related effects on neighbours. 

Benefits • Still allows property owners to deposit some cleanfill 
without the need for resource consent. 

Effectiveness I 
Efficiency 

• Enables assessment and management of amenity 
related effects of cleanfill activities undertaken in rural 
areas, where there is potential to result in adverse 
effects on the amenity of surrounding properties. 

• Provides for the assessment and management of 
transportation related effects, where cleanfill activities 
have potential to result in adverse effects associated 
traffic, access, and roading infrastructure. 

• Potential to collect financial contributions to help fund 
roading maintenance and repair required as a result of 
additional heavy vehicle traffic. 

• Effective because the rule and associated provisions 
would address the identified issue being that the 
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amenity and transportation related effects associated 
with cleanfill activities are not adequately managed 
through the current rules. 

• The introduct ion of a rule and associated provisions is 
considered to be the most efficient method for 
addressing the issues that have been identified. 

Risks of Acting/ • N/ A - Sufficient information is available. 
Not Acting if there is 
uncertain or 
insufficient 
information about 
the subject matter 

3.6. Option 3 - Introduce District Plan provisions (including policies, 
rules and assessment criteria) to require resource consent for 
cleanfill activities involving the deposition of more than 5,000m3 of 
material per year in the Rural, Future Urban, Lifestyle and Rural 
Residential Zones 

Costs 

This option includes the introduction of a rule, and associated plan 
provisions to require resource consent for cleanfill activities in the Rural, 
Future Urban, Lifestyle and Rural Residential Zones that may impact on the 
amenity of the surrounding environment, and that may have effects on the 
transportation network. A limit of 5,000m3 per year would result in 
approximately 1,000 to 2,000 truck movements per year. 

Matters of discretion would be the same as those under Option 2. 

• If exceeding 5,000m3, will add additional costs and 
time for property owners. 

• The limit of 5,000m3 does not take into account that a 
rural property (receiving the cleanfill) may be large 
and far away from neighbours meaning there would be 
no effects on neighbours. 

• Taking into account the volume of truck movements to 
be generated (i.e. around 1,000 to 2,000 truck 
movements), a 5,000m3 limit will not always be 
adequate to manage effects on the transportation 
network, particularly if the traffic movements occur 
over a relatively short period of time. 

Benefits • Allows property owners to deposit a relatively large 
amount of cleanfill without the need for resource 
consent. 

• Enables assessment and management of amenity 
related effects of cleanfill activities undertaken in rural 
areas, where there is potential to result in adverse 
effects on the amenity of surrounding properties. 

• Provides for the assessment and management of 
transportation related effects, where cleanfill activities 
have potential to result in adverse effects associated 
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Effectiveness/ 
Efficiency 

Risks of Acting/ 
Not Acting if there is 
uncertain or 
insufficient 
information about 
the subject matter 

traffic, access, and roading infrastructure. 
• Potential to collect financial contributions to help fund 

roading maintenance and repair required as a result of 
additional heavy vehicle traffic. 

• Partially effective in addressing the identified issue, 
however, there is a risk that amenity and 
transportation related effects may not be adequately 
managed due to the scale of the activity and potential 
generation of heavy vehicle traffic. 

• Somewhat efficient, however, as identified above, 
there is some risk that this option will not fully resolve 
the identified issue. 

• N/A- Sufficient information is available. 

3.7. Option 4 - Introduce District Plan provisions {including policies, 
rules and assessment criteria) to require resource consent for 
cleanfill activities involving the deposition of more than 30,000m3 

of material per year in the Rural, Future Urban, Lifestyle and Rural 
Residential Zones 

Costs 

This option includes the introduction of a rule, and associated plan 
provisions to require resource consent for cleanfill activities in the Rural, 
Future Urban, Lifestyle and Rural Residential Zones that will likely have a 
significant impact on the amenity of the surrounding environment. A limit of 
30,000m 3 would result in approximately 6,000 to 12,000 truck movements 
per year. 

Matters of discretion would be the same as those under Options 2 and 3. 

• Potential for significant adverse effects on surrounding 
neighbours. 

• Does not enable assessment of effects associated with 
a proposed cleanfill activity of this size and no ability 
to impose conditions of consent to manage effects. 

• Potential for significant transportation related effects, 
including effects on roading infrastructure. 

Benefits • Allows a significant volume of material to be removed 
or deposited before property owners are required to 
obtain resource consent. 

• Reduces potential for additional costs and time for 
property owners intending to carry out earthworks and 
cleanfill activities. 

• Potential to collect financial contributions to help fund 
roading maintenance and repair required as a result of 
additional heavy vehicle traffic. 
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Effectiveness/ • Not effective or efficient in addressing the identified 
Efficiency issue. 
Risks of Acting/ • N/ A - Sufficient information is available . 
Not Acting if there is 
uncertain or 
insufficient 
information about 
the subject matter 

3.8. Option 5 - Introduce District Plan provisions (including policies, 
rules and assessment criteria) to require resource consent for 
cleanfill activities based on not only the volume of material (e.g. 
1,000m3) but also other location based criteria 

This option is to include rules permitting smaller scale cleanfill activities, and 
restricting larger scale cleanfill activities based on the volume of fill and the 
location of the site with respect to other sensitive activities (e.g. dwellings 
and childcare centres) . 

There are a range of ways that this option could be developed, and it may 
include a stepped approach with a more permissive rules framework for 
sites less sensitive to adverse effects, and a more stringent approach where 
the risk of adverse effects is higher. 

For example, the deposition of cleanfill could be permitted in the Rural, 
Future Urban, Lifestyle and Rural-Residential Zone if: 

a. The volume of cleanfill material is less than 1,000m3; 

b. The volume of cleanfill material is more than 1,000m3, but less than 
5,000m3 and the following criteria are achieved: 

i. The access to the site and the cleanfill area is located at least 
300m from: 

- the notional boundary of any dwelling or minor dwelling on a 
separate site in different ownership; and/or 

- the boundary of any sensitive site. 

ii. Vehicle access to the site is not via a shared accessway, 
driveway, or Right of Way. 

iii. Where all the owners and occupiers of land affected by (i) and 
(ii) provide written approval to the Council, the activity shall be 
permitted. 

c. If the cleanfill activity does not meet (b) or involves the deposition of 
more than 5,000m 3 resource consent is required. 

The 300m separation distance suggested above is intended to be a starting 
point for discussion, however, other separation distances may be considered 
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Costs 

more appropriate in the context of the rural environment and having regard 
to the issues that have been raised by the community in the past. Other 
options could be : 

• 60m, similar to the separation distance required for rural contractors 
depots from dwellings; 

• lOOm; 
• 200m, similar to the separation distance required for new dwellings close 

to the Post Harvest Zone; 
• 300m, similar to the separation distance required between dwellings and 

intensive farming activities in the Rural Zone; or 
• 500m. 

Consideration could also be given to allowing any volume of cleanfill if a site 
was located a significant distance from other sensitive activities (e.g. 500m 
or more). 

Matters of discretion would be the same as those discussed under Option 2. 

• Additional location/site specific criteria may not 
anticipate or accommodate all scenarios as each site 
and location has its own set of site specific 
circumstances. 

• Does not allow assessment of effects on the 
transportation network, including potential wear and 
tear of road surfaces, when resource consent is not 
required because separation distances are met. 

• Potential for additional costs and time for property 
owners intending to carry out cleanfill activities. 

Benefits • Including a sliding scale and separation distances 
allows for some cleanfill to be deposited where there is 
low risk of adverse effects on amenity values. 

Effectiveness/ 
Efficiency 

• Requires consents where there is a higher risk of 
adverse amenity effects and allows management of 
amenity and transportation related effects through the 
consent process. 

• The additional criteria recognises that adverse amenity 
effects may only occur when there are dwellings and 
other sensitive activities within close proximity, or 
where there is a shared accessway. 

• Reduces potential for additional costs and time for 
property owners in situations where effects are 
acceptable . 

• Potential to collect financial contributions to help fund 
reading maintenance and repair required as a result of 
additional heavy vehicle traffic, but only where consent 
is required for amenity reasons. 

• Partially effective in addressing the identified issue that 
cleanfill activities are causing amenity related issues in 
rural areas. 

• Partially effective in addressing the issue that cleanfill 
activities can result in adverse effects on the 
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transportation network, including as a result of traffic 
generation, safety, and wear and tear on the roading 
network. 

• Not efficient in addressing the two issues that have 
been identified with respect to amenity and 
transportation related effects. 

Risks of Acting/ • N/A- Sufficient information is available. 
Not Acting if there is 
uncertain or 
insufficient 
information about 
the subject matter 

3.9. Preferred Option 

The preferred option is Option 2: 

a. Introduce District Plan provisions (including policies, rules and 
assessment criteria) to require resource consent for cleanfill activities 
involving the deposition of more than 1,000m3 of material per year in 
the Rural, Future Urban, Lifestyle and Rural Residential Zones as set out 
in Attachment A. 

3.10. Reasons 

Earlier in the review of the issues associated with cleanfill activities, Council 
staff's preferred option was Option 5. Under this option, the deposition of 
cleanfill material (regardless of scale) would be a permitted activity if the 
disposal site was located some distance (e.g. 300m) away from other 
sensitive sites and vehicle access to the site was not via a shared 
accessway, driveway, or Right of Way. 

However, further advice has been sought from Council's engineers regarding 
the potential for heavy vehicle traffic associated with cleanfill activities to 
result in adverse effects on the transportation network. This advice 
identified the need to set an appropriate trigger to require resource consent 
and enable Council and the New Zealand Transport Agency to assess traffic 
and infrastructure related effects and to impose conditions, if requi red. 

Based on the anticipated level of heavy vehicle traffic, the preferred option 
is now Option 2. This would require resource consent for cleanfill activities 
involving the deposition of more than 1,000m3 of cleanfill material within a 
12 month period. 

Option 2 is considered to be the most effective and efficient method to 
address the identified issues that cleanfill activities are causing including 
amenity and transportation related effects in the District's rural 
environment. This option allows a reasonable amount of cleanfill material to 
be deposited without the need for resource consent, and requires resource 
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consent where there is a greater risk of effects on amenity values and the 
transportation network. 

With respect to the feedback provided through consultation, the following 
comments are provided in response to matters that are not otherwise 
addressed (either directly or indirectly) throughout this report: 

a. Activities (such as the deposition of cleanfill material) in wetlands are 
controlled by rules in the Bay of Plenty Regional Natural Resources Plan. 
As such, it is not considered necessary to duplicate such rules in the 
District Plan; and 

b. Consideration has been given to the need to avoid truck movements 
during school drop off and pick up times. This would be a relevant 
matter for consideration as part of any resource consent application for 
a restricted discretionary activity and, if required, the proposed matters 
of discretion allow for restrictions on hours of operation. Given that not 
all cleanfill activities will occur near schools, it is not considered 
necessary to include rules to specifically exclude traffic movements from 
occurring at school drop off and pick up times. 
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4C.2 

4C.2.1 

ATTACHMENT A 

Storage and Disposal of Solid Waste 

Explanatory Statement 

Council wishes to more effectively manage the private storage and disposal of 
solid waste as an adjunct to its Solid Waste Management Strategy. 

Provision is made to enable onsite storage and disposal of non-toxic or non
hazardous solid wastes without resource consent, subject to meeting performance 
standards designed to mitigate any potential adverse effects. 

The disposal of hazardous substances unless properly managed can cause major 

adverse environmental effects. Accordingly provision is made to dispose of such 

materials at authorised facilities only. 

Significant Issue 

The potential for the storage and disposal of solid wastes to generate adverse 

environmental effects including, for example.;_ odour, vermin, visual intrusion and 

Utter. 

@} Effects on the amenity values of the surrounding area; 

.(Q). Effects on the transportation network and other infrastructure and 
network utilities; and 

W Effects on the safety of road users and vehicle accessways. 

4C.2.2 Objective and Policies 

4C.2.2.1 Objective 

Protecting the environment from the adverse effects of the storage and disposal 

of solid wastes. 

4C.2.2.2 Policy 

1. Ensure the management of solid waste storage and disposal so as to 

avoid or minimise adverse environmental effects. 

2. To encourage waste minimisation and disposal of waste only to an 

authorised landfill . 

.1. Manage the deposition of c/eanfi/1 material to minimise adverse 

effects on the transportation network, infrastructure and network 



107

ATTACHMENT A 

utilities, safety and convenience of road and access users, and on the 
amenity of residential activities and other sensitive s1tes. 

4C.2.3 Activity Lists 

4C.2.3.1 PeFMiM:eEt Aethvities 

(a) Disposal on private land (i.e. not to an authorised landfill) of the 
following solid 'Naste materials: 

(i) CleaRfi/1, 'r'>'hether originating from the site on which it is 
disposed or not; 

(ii) Organic waste (e.g. shelter trimmings, home 
composting) that originates from the site itself. 

EMplaAatery Nete1 
Disposal of all solid waste on private land (including cleanfill) is subject to the 
provisions of the Regionai'Nater and Land Plan. 

4C.2.3,2 9iseFetieAary Aethvities 

Storage or disposal on private land (i.e. not to an authorised landfill) of solid waste 

(excluding clecJflfi/1) that does not originate from the site on which it is located, whether man 

made or natural. 

4C.2.3.1 Rural, Future Urban, Rural-Residential and Lifestyle Zones 

(a) Permitted Activities 

Disposal on private land (i.e. not to an authorised landfill) of the 
following solid waste materials: 

ill C/eanfi/1 material originating from off the disposal site 
where the total volume of material does not exceed 
1,000m3 within any 12 month period; 

.UU C/eanfi/1 material originating from the same site on 
which it is to be disposed; 

ill Organic waste (e.g . shelter trimminas. home 
composting) that originates from the site itself. 

.., 
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ATTACHMENT A 

(b) Restricted Discretionary Activities 

(i) Disposal of c/eanfi/1 material on private land (i.e. not to 
an authorised landfill) where the c/eanfi/1 material 
originates from off the site and the volume of material 
exceeds l,OOOm3 within any 12 month period. 

(c) Discretionary Activities 

(i) Storage or disposal on private land (i.e. not to an 
authorised landfill) of solid waste (excluding c/eanft/1 
material) that does not originate from the site on which 
it is located, whether man-made or natural. 

Explanatory Notes: 
(i) These rules do not apply to the disposal of solid waste at authorised 

municipal or privately managed landfills and organic waste facilities (see 
Rule 10.3(ay)). 

(ii) The volume of c/eanfi/1 material is to be calculated as a solid measure 
compacted in place at the disposal site. 

(iii) Disposal of all solid waste on private land (including cleanfill) is subject to 
the provisions of the Regional Water and Land Plan. 

4C.2.3.2 All Other Zones (Residential, Medium Density, Commercial, 

Commercial Transition, Industrial, Post Harvest, All Terrain Park) 

(a) Permitted Activities 

Disposal on private land (i.e. not to an authorised landfill) of the 
following solid waste materials: 

ill C/eanfi/1 material whether originating from the site on 
which it is disposed or not; 

ill} Organic waste (e.g. shelter trimmings, home 
composting) that originates from the site itself. 

(b) Discretionary Activities 

Storage or disposal on private land (i.e. not to an authorised landfill) 

of solid waste (excluding c/eanfi/1 material) that does not originate 

from the site on which it is located, whether man-made or natural. 

Explanatory Notes: 
(i) These rules do not apply to the disposal of solid waste at authorised 

municipal or privately managed landfills and organic waste facilities (see 
Rule 10.3(ay)). 
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(ii) The volume of c/eanfi/1 material is to be calculated as a solid measure 
compacted in place at the disposal site. 

(iii) Disposal of all solid waste on private land (including cleanfi!D is subject to 
the provisions of the Regional Water and Land Plan . 

4C.2.4 Activity Performance Standards 

4C.2.4.1 General 

The following performance standards shall be met by all Permitted and Controlled 
Activities and shall be used as a guide for all other activities. Any Permitted Activity 
which fails to comply with any of these standards shall be deemed a Discretionary 

Activity for the particular non-compliance. 

(a) Screening 

All stand alone or ancillary outdoor solid waste storage and disposal 
areas shall be screened from adjacent Residential , Future Urban, 
Rural-Residential, Lifestyle and Rural Zones, recreation reserves and 

the public road. Screening shall be as required in Section 4C.5 

Explanatory Note: 
Mineral exploration, mining and quarrying activities will be exempt 

from this rule as the visual mitigation of these activit ies shall be in 
accordance with Rule 18.5.9(g). 

(b) Wind mit igation 

All solid waste material shall be stored and disposed of in a manner 
that ensures it will not be blown beyond the boundaries of the site. 

(c) Disposal of hazardous substance 

The disposal of hazardous substances (excluding from dwellings) 

shall be to authorised landfills that have been specifically approved 
to receive hazardous substances or to approved industry collectors 
such as AgRecovery or in accordance with the provisions of NZS 

8409:2004 Management of Agrichemicals Appendix S 5.1. 

(d) Processing of Cleanfill Material Sourced Off Site 

All c/eanfi/1 material sourced from off the site shall be ready for 
disposal without the need for any dismantling or processing on the 

site where it is to be disposed. 
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4C.2.5 Matters of Discretion 

4C.2.5.1 Restricted Discretionary Activityies CFiteFia 

The matters that CeuRcj/will take into account include but are not limited to: 

(a) The existing amenity of the surrounding environment. 

(b) Proximity of the site to public roads and services. 

Council shall restrict its discretion to the following matters and shall use them as 
a guide for Discretionary Activities: 

@.} Effects on the amenity values of the surrounding area, including 
effects associated with noise and disturbance, vibration, visual 
amenity, traffic movements, hours of operation and duration of the 
activity . 

.(Q} Effects associated with vehicle access to and from the site, including 
safety and convenience for other road and access users . 

.(9 Effects of traffic movements on the safety, efficiency and 
maintenance of the transportation network. 

{Q} Effects on infrastructure and network utt'lities. 

W The views of the New Zealand Transport Agency. 

ill The requirement for financial contributions for capacity consumption 
and pavement consumption as assessed in accordance with Section 

1.L 

Measures to avoid, remedy or mitigate adverse effects in matters 
identified (a) to (f). 
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Change to the District Plan -
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Plan Change 86 
Floodable and Coastal Inundation Areas 
- Maintenance of Stopbanks and Drains 

Section 32 Report 
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1.0 Introduction 

1.1. General Introduction and Background 

The purpose of this report is to consider a plan change to allow earthworks 
for the purposes of maintaining stopbanks and drains as a permitted activity 
in Floodable Areas and Coastal Inundation Areas. 

2.0 Resource Management Act 1991 

2.1. Section 32- Requirements for Preparing Evaluation Reports 

Before a proposed plan change can be publicly notified the Council is 
required under section 32 ("s.32") of the Resource Management Act 1991 
('the Act' or 'RMA') to carry out an evaluation of alternatives, costs and 
benefits of the proposal. With regard to the Council's assessment of the 
proposed plan change s.32 requires the following: 

(1) An evaluation report required under this Act must-
( a) examine the extent to which the objectives of the proposal being 

evaluated are the most appropriate way to achieve the purpose of this 
Act,· and 

(b) examine whether the provisions in the proposal are the most appropriate 
way to achieve the objectives by-
(i) identifying other reasonably practicable options for achieving the 

objectives; and 
(il) assessing the efficiency and effectiveness of the provisions in 

achieving the objectives; and 
(iii) summarising the reasons for deciding on the provisions; and 

(c) contain a level of detail that corresponds to the scale and significance of 
the environmental economi~ social and cultural effects that are 
anticipated from the implementation of the proposal. 

(2) An assessment under subsection (l)(b)(ii) must-
(a) identify and assess the benefits and costs of the environmental 

economi~ social and cultural effects that are anticipated from the 
implementation of the provisions, including the opportunities for-
(i) economic growth that are anticipated to be provided or reduced; 

and 
(ii) employment that are anticipated to be provided or reduced; and 

(b) if practicable, quantify the benefits and costs referred to in paragraph 
(a); and 

(c) assess the risk of acting or not acting if there is uncertain or insufficient 
information about the subject matter of the provisions. 

(3) If the proposal (an amending proposal) will amend a standard, statement, 
regulation, plan, or change that is already proposed or that already exists (an 
existing proposal), the examination under subsection (l)(b) must relate to-
( a) the provisions and objectives of the amending proposal,· and 
(b) the objectives of the existing proposal to the extent that those 

objectives-
(i) are relevant to the objectives of the amending proposal· and 
(ii) would remain if the amending proposal were to take effect. 
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(4) If the proposal will impose a greater prohibition or restriction on an activity to 
which a national environmental standard applies than the existing prohibitions 
or restrictions in that standarc;t the evaluation report must examine whether 
the prohibition or restriction is justified in the circumstances of each region or 
district in which the prohibition or restriction would have effect. 

(4A)If the proposal is a proposed policy statement plan, or change prepared in 
accordance with any of the processes provided for in Schedule 1, the 
evaluation report must-
( a) summarise all advice concerning the proposal received from iwi 

authorities under the relevant provisions of Schedule 1; and 
(b) summarise the response to the advice, including any provisions of the 

proposal that are intended to give effect to the advice. 

2.2. Section 74 

In accordance with Section 74(2A) of the Act, Council must take into 
account any relevant planning document recognised by an iwi authority that 
has been lodged with Council. 

There are seven hapu management plans that have been lodged with the 
Council. These are: 

a. Te Mana Taiao o Ngai Tamarawaho Hapu Management Plan (2013); 
b. Ngai Te Ahi Hapu Management Plan (2013); 
c. Matakana Island and Rangiwaea Islands Hapu Management Plan 

(2012); 
d. Te Awaroa- Ngati Kahu Environmental Management Plan (2011); 
e. Te Awanui Tauranga Harbour Iwi Management Plan (2008); 
f. Pirirakau Hapu Environmental Management Plan (2004); and 
g. Tapuika Environmental Management Plan (2014). 

As relevant to this plan change, the key theme arising from a review of 
these hapu and environmental management plans is the importance of 
protecting wahi tapu, sites of significance and cultural features and 
landscapes. In addition, the potential for earthworks activities to adversely 
affect these values is identified. Some of the management plans include 
specific policy direction to require consultation with the hapu on earthworks 
proposals, and the need for cultural monitoring during physical works. 

The rules within the District Plan that protect cultural sites of significance 
will remain unchanged, and are not affected by this proposed plan change. 

As part of a separate process to this plan change, Council is currently 
reviewing the provisions of the District Plan in relation to how they provide 
for the management of Maori cultural values. It is anticipated that the 
broader review of District Plan provisions to manage cultural values will 
identify whether there is a need for earthworks rules to be changed to 
provide for cultural values in a manner consistent with the RMA. 
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2.3. Clause 3 of Schedule 1 - Consultation 

Clause 3(1) of Schedule 1 of the RMA requires the Council to consult the 
following during the preparation of a proposed plan: 

a. The Minister for the Environment; 
b. Other Ministers of the Crown who may be affected; 
c. Local authorities who may be affected; 
d. Tangata Whenua of the area who may be affected (through iwi 

authorities); and 
e. Any customary marine title group in the area. 

Information was provided to the Minister for the Environment on a range of 
proposed plan changes and feedback has been requested . At the time of 
writing this report for the purposes of the District Plan Committee Meeting 
Agenda, no feedback had been received. An update will be provided at the 
meeting on 25 July 2019. 

No other Ministers of the Crown or marine title groups are considered 
affected by the proposed change. 

The Bay of Plenty Regional Council is affected by the proposed change as it 
has responsibilities for managing the effects of natural hazards and for land 
drainage. It is also responsible for flood protection and land drainage assets 
in the District. The Regional Council provided feedback that it is supportive 
of a plan change that would enable it to carry out maintenance works to its 
flood protection assets without the need to obtain resource consent for 
earthworks exceeding 5m3• 

Under Clause 38 of Schedule 1, with respect to Tangata Whenua, the 
Council is treated as having consulted iwi authorities if it: 

(a) considers ways in which it may foster the development of their capacity 
to respond to an invitation to consult/ and 

(b) establishes and maintains processes to provide opportunities for those 
iwi authorities to consult iC· and 

(c) consults with those iwi authoritieS/ and 
(d) enables those iwi authorities to identify resource management issues of 

concern to them/ and 
(e) indicates how those issues have been or are to be addressed. 

Tangata Whenua have been consulted through the Tauranga Moana and Te 
Arawa ki Tai Partnership Forum on 14 March 2019 and 25 June 2019. No 
specific feedback was provided in relation to this proposed plan change. 

In addition, the Council engaged with the public to request input prior to the 
writing of this report. This was done through notices in local newspapers 
and the Council's 'Have Your Say' website. Two people provided feedback; 
one in support and the other opposed. 
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The person in support of the proposed change states that allowing the 
maintenance of stopbanks and drains without the need for resource consent 
would speed up necessary works. 

The person opposed to the proposed change described concerns with the 
state of drains and suggested that they should be managed to exclude 
livestock, and to enhance their ecology and water quality. 

Council also engaged with the following groups and stakeholders on a range 
of proposed plan changes: 

a. Representatives of the kiwifruit industry through NZKGI; 
b. New Zealand Transport Agency ('the Agency'); 
c. Toi Te Ora Public Health. 

No specific issues were raised by any of these stakeholders regarding this 
proposed plan change. 

3.0 Issue 1 - Floodable and Coastal Inundation Areas -
Maintenance of Stopbanks and Drains 

3.1. Introduction 

It has been identified by staff that there is an anomaly in the District Plan 
with respect to rules associated with activities carried out by the Regional 
Council for purposes associated with its flood control stopbanks and drains. 

In this regard, Section 10 - Infrastructure, Network Utilities & Designations 
allows activities associated with the protection of Regional Council flood 
control stopbanks and drains to be carried out as permitted activities, 
subject to the relevant performance activity standards (Rule 10.3(ba)). 

However, within Chapter 8 - Natural Hazards, Rule 8.3.3(c)(ii) requires 
resource consent for a restricted discretionary activity for any earthworks in 
a Floodable Area or Coastal Inundation Area that exceed a volume of 5m3• 

The only exemption to this rule is for earthworks associated with the 
maintenance, operation, upgrading and development of above ground lineal 
network utility structures and underground network utilities where the 
ground is reinstated to the same contour as existed immediately prior to the 
works being undertaken. 

Section 10 makes it clear (through the Explanatory Statement on page 2 
and Performance Activity Standard Rule 10.4(n)) that the Natural Hazards 
rules in Section 8 also apply to infrastructure and network utilities, such as 
the Regional Council's flood protection and drainage schemes. 

Because the clearing of drains involves 'earthworks' (as defined by the 
District Plan) resource consent would be required for such works if the 
volume of material exceeds 5m 3, which is likely to be the case in many 
situations. This requirement appears to be unnecessarily restrictive, 
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particularly given such works are carried out for the purposes of controlling 
adverse effects associated with flooding and land drainage. The same issue 
applies to stopbanks, which are typically managed by the Regional or 
District Council for flood protection purposes. 

3.2. Option 1- Status Quo- Retain Rule 8.3.3(c)(ii) without change so 
that resource consent is needed for earthworks over 5m 3 for the 
maintenance of existing drains and stopbanks in floodable and 
coastal inundation areas 

Costs 

Benefits 

Effectiveness/ 
Efficiency 

Risks of 
Acting/ 
Not Acting if 
there is 
uncertain or 
insufficient 
information 
about the 
subject 
matter 

• Requires resource consents when they are not 
necessary to manage adverse effects associated with 
flooding. 

• Results in unnecessary time delays and financial costs 
for those responsible for managing drainage schemes 
and flood protection assets. 

• Inconsistent with the approach in Section 10 -
Network Utilities of the District Plan. 

• Would allow Council to assess the effect of a specific 
earthworks proposal on the capacity of ponding areas 
and the function of overland flow paths (as set out in 
the relevant matters of discretion in Rule 8.5.1.3(a)). 

• Not effective in addressing the identified issue. 
• Not efficient as results in unnecessary time and 

expense associated with the preparation and 
processing of resource consent applications. 

• N/A- Sufficient information is available. 

3.3. Option 2 - Amend Rule 8.3.3( c)(ii) to permit any person to carry 
out earthworks associated with the maintenance of existing 
stopbanks and drains 

Costs • Council (as consent authority) would not be able to 
assess the effect of a specific earthworks proposal on 
the capacity of ponding areas and the function of 
overland flow paths (as set out in the relevant 
matters of discretion in Rule 8.5 .1.3(a)). 

• There is potential that excavated material may be 
placed in locations that would adversely affect the 
capacity of ponding areas and obstruct overland 
flowpaths, if undertaken by inexperienced persons or 
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those unaware of the need to ensure placement of 
excess spoil does not cause other flooding and/or 
drainage issues. 

• Only partly consistent with the approach in Section 10 
- Network Utilities of the District Plan. 

Benefits • This option would enable works associated with 
stopbanks and the clearance of drains without 
unnecessary t ime and expense associated with the 
resource consent process. 

Effectiveness/ • Partly effective because an amendment to the rule 
Efficiency would address the identified issue, however, other 

adverse effects on ponding areas and overland flow 
paths may occur if the works are not undertaken in 
an appropriate manner. 

• Amending Rule 8.3.3(c)(ii) is somewhat efficient as it 
would avoid unnecessary time delay and cost for 
those maintaining drains and stopbanks. 

Risks of • N/A - Sufficient information is avai lable . 
Acting/ 
Not Acting if 
there is 
uncertain or 
insufficient 
information 
about the 
subject 
matter 

3.4. Option 3 - Amend Rule 8.3.3(c)(ii) to permit only the District 
Council, Regional Council and Waihi Drainage Society to carry out 
earthworks associated with maintenance of existing stopbanks and 
drains 

Costs 

Benefits 

• Council (as consent authority) would not be able to 
assess the effect of a specific earthworks proposal on 
the capacity of ponding areas and the function of 
overland flow paths (as set out in the relevant 
matters of discretion in Rule 8.5.1.3(a)) for works 
undertaken by the District Council, Regional Council 
or Waihi Drainage Society. However, such works 
would be undertaken for the purposes of avoiding 
effects associated with flooding and land drainage so 
this is not considered to be a significant issue. 

• The general community would still require resource 
consent for the clearing of drains if the works 
exceeded 5m3 and this may cause time delays and 
additional financial costs for those persons needing to 
carry out drain clearance activities. 

• Prevents inexperienced persons from carrying out 
works in a manner that may cause issues associated 
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Effectiveness/ 
Efficiency 

Risks of 
Acting/ 
Not Acting if 
there is 
uncertain or 
insufficient 
information 
about the 
subject 
matter 

3.5. Preferred Option 

with flooding and/or drainage. 
• This option would allow works carried out by the 

main organisations with flood management and/or 
land drainage responsibilities without the need for 
resource consent. This would avoid time delays and 
expense associated with the resource consent 
process for the organisations identified. 

• Consistent with the approach in Section 10 - Network 
Utilities of the District Plan. 

• Effective because an amendment to the rule would 
address the identified issue that the Regional Council 
often requires resource consent to undertake drain 
clearance works in Floodable Areas and Coastal 
Inundation Areas. 

• Amending Rule 8.3.3(c)(ii) is an efficient method for 
addressing the identified issue and would avoid 
unnecessary time delay and cost for the District 
Council Regional Council and Waihi Drainage Society. 

• N/A- Sufficient information is available. 

The preferred option is Option 3: 

(a) Amend Rule 8.3.3(c)(ii) to exempt the District Council, Regional Council and 
Waihi Drainage Society from requiring resource consent for earthworks 
associated with maintenance of stopbanks and drainage channels as follows: 

8.3.3 Restricted Discretionary Activities 

(c) Floodable Areas and Coastal Inundation Areas 

(i) Buildings/Structures not within an Approved Butlding Site

Natural Hazards 
(ii) Earthworks over 5m3 fexcept for~ 

mMaintenance, operation, upgrade and development 
of above ground lineal network utility structures and 
underground network utilities where the ground is 
reinstated to the same contour as existed immediately 
prior to the works being undertaken) ; and 
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3.6. Reasons 

Maintenance of existing stopbanks and drains 
(including the clearing of drains) carried out by or on 
behalf of the Council, Regional Council or the Waihi 
Drainage Society. 

(iii) Closed board fences, retaining walls, raised gardens, 
concrete and block walls 

Option 3 is considered to be the most effective and efficient method to 
address the issue that those organisations with flood control and land 
drainage responsibilities often require resource consent for the maintenance 
of existing stopbanks and drains where they are located in Floodable and 
Coastal Inundation Areas. 

Consideration was given to allowing all persons to undertake these 
maintenance works without the need for resource consent (if the volume of 
earthworks exceeds 5m3), however, there is some concern that if such work 
is not undertaken in an appropriate manner unanticipated adverse effects 
may arise (e.g. if excavated material is placed in a location that affects 
pending areas and/or overland flowpaths). 
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1.0 Introduction 

1.1. General Introduction and Background 

The purpose of this report is to consider a plan change to provide greater 
flexibility and protection for the operation of frost protection fans within the 
rural environment. In addition, it has been identified that there is a need to 
clarify some of the existing rules relevant to frost protection fans. Some 
minor changes are proposed to address these issues. 

2.0 Resource Management Act 1991 

2.1. Section 32- Requirements for Preparing Evaluation Reports 

Before a proposed plan change can be publicly notified the Council is 
required under section 32 ("s.32") of the Resource Management Act 1991 
('the Act' or 'RMA') to carry out an evaluation of alternatives, costs and 
benefits of the proposal. With regard to the Council's assessment of the 
proposed plan change s.32 requires the following: 

(1) An evaluation report required under this Act must-
( a) examine the extent to which the objectives of the proposal being 

evaluated are the most appropriate way to achieve the purpose of this 
Act· and 

(b) examine whether the provisions in the proposal are the most appropriate 
way to achieve the objectives by-
(i) identifying other reasonably practicable options for achieving the 

objectives; and 
(ii) assessing the efficiency and effectiveness of the provisions in 

achieving the objectives; and 
(Iii) summarising the reasons for deciding on the provisions; and 

(c) contain a level of detail that corresponds to the scale and significance of 
the environmental economic_ social and cultural effects that are 
anticipated from the implementation of the proposal. 

(2) An assessment under subsection (l)(b)(ii) must-
(a) identify and assess the benefits and costs of the environmental 

economic_ social and cultural effects that are anticipated from the 
implementation of the provisions, including the opportunities for-
(t) economic growth that are anticipated to be provided or reduced; 

and 
(If) employment that are anticipated to be provided or reduced; and 

(b) if practicable, quantify the benefits and costs referred to in paragraph 
(a); and 

(c) assess the risk of acting or not acting if there is uncertain or insufficient 
information about the subject matter of the provisions. 

(3) If the proposal (an amending proposal) will amend a standard, statement 
regulation, plan, or change that is already proposed or that already exists (an 
existing proposal), the examination under subsection (l)(b) must relate to-
(a) the provisions and objectives of the amending proposal· and 
(b) the objectives of the existing proposal to the extent that those 

objectives-
(i) are relevant to the objectives of the amending proposal· and 
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(ii) would remain if the amending proposal were to take effect. 

( 4) If the proposal will impose a greater prohibition or restriction on an activity to 
which a national environmental standard applies than the existing prohibitions 
or restrictions in that standartt the evaluation report must examine whether 
the prohtbition or restriction is justified in the circumstances of each region or 
district in which the prohibition or restriction would have effect. 

(4A) If the proposal is a proposed policy statement plan, or change prepared in 
accordance with any of the processes provided for in Schedule 1, the 
evaluation report must-
( a) summarise all advice concerning the proposal received from iwi 

authorities under the relevant provisions of Schedule 1; and 
(b) summarise the response to the advice, including any provisions of the 

proposal that are intended to give effect to the advice. 

2.2. Section 74 

In accordance with Section 74(2A) of the Act, Council must take into 
account any relevant planning document recognised by an iwi authority that 
has been lodged with Council. None of the iwijhapu management plans 
lodged with Council raise any issues of particular relevance to this Plan 
Change. 

2.3. Clause 3 of Schedule 1- Consultation 

Clause 3(1) of Schedule 1 of the RMA requires the Council to consult the 
following during the preparation of a proposed plan: 

a. The Minister for the Environment; 
b. Other Ministers of the Crown who may be affected; 
c. Local authorities who may be affected; 
d. Tangata Whenua of the area who may be affected (through iwi 

authorities); and 
e. Any customary marine title group in the area. 

Information was provided to the Minister for the Environment on a range of 
proposed plan changes and feedback has been requested. At the time of 
writing this report for the purposes of the District Plan Committee Meeting 
Agenda, no feedback had been received. An update will be provided at the 
meeting on 25 July 2019. 

No other Ministers of the Crown or marine title groups are considered 
affected by the proposed change. Consultation was undertaken with the 
Bay of Plenty Regional Council on a number of proposed plan changes and 
Regional Council staff have advised they have no concerns with the changes 
proposed to District Plan provisions associated with frost protection fans. 

Under Clause 3B of Schedule 1, with respect to Tangata Whenua, the 
Council is treated as having consulted iwi authorities if it: 

(a) considers ways in which it may foster the development of their capacity 
to respond to an invitation to consult; and 
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(b) establishes and maintains processes to provide opportunities for those 
iwi authorities to consult it; and 

(c) consults with those iwi authorities; and 
(d) enables those iwi authorities to identify resource management issues of 

concern to them; and 
(e) indicates how those issues have been or are to be addressed. 

Tangata Whenua have been consulted through the Tauranga Moana and Te 
Arawa ki Tai Partnership Forum on 14 March 2019 and 25 June 2019. No 
specific feedback was provided in relation to this proposed plan change. 

In addition, the Council engaged with the public to request input prior to the 
writing of this report. This was done through notices in local newspapers 
and the Council's 'Have Your Say' website. 

Two people who live next to properties with existing frost protection fans 
provided feedback outlining concerns associated with noise from these 
devices. One person specifically identified that noise generated affects their 
sleep and that this has flow on effects for their health and wellbeing. 
Another person thought the current rules for frost protection fans are about 
right, and neither person thought that permitted noise levels should be 
increased (as would be the case if the preferred option for the plan change 
proceeds) . 

Option 1 (as outlined below) is supported by one of the people providing 
feedback as they consider it gives neighbours some protection and means 
that orchardists need to consider neighbours, and that council can enforce 
the rules. 

Council also engaged with the following groups and stakeholders on a range 
of proposed plan changes: 

a. Representatives of the kiwifruit industry through NZKGI; 
b. New Zealand Transport Agency ('the Agency'); 
c. Toi Te Ora Public Health. 

The kiwifruit industry representatives supported the approach to provide for 
frost protection fans as a permitted activity based on current controlled 
activity standards (e.g. noise limits of 55dBA Leq and 65dBA Lmax, rather 
than current permitted noise limit of 40dBA Leq and 65dBA Lmax) . The 
potential for reverse sensitivity effects was raised by representatives of the 
kiwifruit industry, and in particular the need to protect the on-going 
operation of existing frost protection fans from new residential development. 

The need to operate frost protection fans was identified as being particularly 
important for areas where water is not available for frost protection, and the 
potential risk of disease (e.g . PSA) associated with using water for frost 
protection was also noted. Further to this, the need to operate frost 
protection fans for unforeseen maintenance (e.g. as a result of a 
breakdown) was also identified. 
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The New Zealand Transport Agency indicated they had no particular interest 
in changes to District Plan provisions for frost protection fans. 

Toi Te Ora Public Health wants to ensure that Council maintains control over 
noise emissions from frost protection fans and expressed the view that 
people's physical health must be prioritised over economic benefit. 

3.0 Analysis of Frost Protection Fan Provisions 

3.1. Introduction 

Rules in the District Plan relating to frost protection fans aim to recognise 
these features as legitimate activities within rural areas, while also 
managing adverse effects associated with noise and visual amenity. 

3.2. Review of Western Bay District Plan Frost Protection Fan 
Provisions 

Under the Western Bay's District Plan, frost protection fans are provided for 
as a permitted activity in the Rural Zone and Post Harvest Zone, subject to 
the permitted activity standards associated with the zone (e.g. noise, 
building height and side yard requirements). Separate rules are also 
included in the Amenity section (Section 4C) of the District Plan, which 
control noise from frost protection fans. 

It is the night time noise limits that are most relevant for the operation of 
frost protection fans as it is during this time that they operate (except for 
maintenance purposes). It is understood that the night time noise limits for 
the Rural Zone ( 40dBA Leq I 65 dBA Lmax) and Post Harvest Zone ( 45dBA 
Leq/ 65 dBA Lmax) are often unachievable for the operation of frost 
protection fans. As such, most require resource consent as a controlled or 
restricted discretionary activity. If the following standards are met, the frost 
protection fan is assessed as a controlled activity: 

a. Noise from the operation of frost protection fans does not exceed 
55dBA Leq and 65dBA Lmax at any point within the notional boundary 
of any dwelling in a Rural or Lifestyle Zone or at any point within the 
boundary of any property within a Residential, Rural-Residential or 
Future Urban Zone. 

b. The frost protection fan must not start up until the air at canopy height 
drops to 2°C, and operation must cease when the rising temperature 
reaches 4°C at canopy height. 

c. The frost protection fan may only operate for maintenance purposes 
from Monday to Friday, Sam to 5pm. 

If the above standards cannot be met, resource consent is required for a 
restricted discretionary activity and any adversely affected persons would be 
notified (unless their written approval had been provided) . 
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It is noted that the noise limits under the current rules relate to the notional 
boundary of existing dwellings in the Rural and Lifestyle Zones, and the 
property boundary of any site in the Residential, Rural-Residential or Future 
Urban Zone. The term 'notional boundary' is defined within the District Plan 
as the line 20m from any side of a dwelling, or the legal boundary of the 
property on which the dwelling is located, whichever is the closer to the 
dwelling. 

3.3. Review of Resource Consents for Frost Protection Fans in Western 
Bay 

To assist in understanding the issues ansmg from resource consent 
applications and the value added by the resource consent process, a review 
of resource consent applications received since 2012 has been undertaken . 

This review showed that there have been 43 applications made, out of 
which 40 applications were granted consent. Three were withdrawn and 
none of the applications were declined . The resource consents granted in 
recent years tend to include the same conditions which require: 

a. Compliance with the controlled activity performance standards ((a) to 
(c) in section 3.2 above); 

b. Use of the frost protection fan is limited to a maximum of 20 
times/nights per year; 

c. Records are to be kept on the use of the frost protection fan; 

d. Thermometers to be independently assessed and calibrated; and 

e. An alarm is to be activated to inform the orchard manager when a frost 
fan commences operation so that they can ensure compliance with the 
temperature related-condition. 

3.4. Review of Frost Protection Fan Provisions for Other Councils 

To understand how other districts manage frost protection fans, a review 
was undertaken of district plan provisions for Marlborough, Tasman, 
Whakatane, Hastings, and Hurunui Districts. All of these districts (except 
for Marlborough) provide for frost protection fans as permitted activities, 
subject to compliance with a range of conditions. Marlborough District 
Council requires resource consent for a controlled activity if the standards 
are met. 

All of the District Plans include similar standards to the Western Bay District 
Plan and the following are key the observations from the review: 

a. Most District Plans include a noise limit of 55dBA Leq at the notional 
boundary of a dwelling, or at 300m from the device (whichever is 
closer). The exception is Hastings District Council, which applies a limit 
of 65dBA Leq; 
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b. Marlborough, Tasman, and Hurunui Districts only allow use of frost 
protection fans between bud burst and the end of harvest (so that they 
are only used when crops are at risk from frost damage); 

c. Most districts limit hours for operation associated with maintenance in a 
manner consistent with Western Bay; 

d. Marlborough District requires frost protection fans to be located at least 
SOOm from residential and township zones, and at least 300m of a ru ral 
residential zone. 

e. Marlborough, Tasman and Hurunui District Plans include rules to require 
new dwellings in close proximity to existing frost protection fans to be 
designed and constructed to ensure bedrooms and other habitable 
areas within the dwelling are not unreasonably affected by the 
operation of frost protection fans that existed prior to the development 
of the dwelling. This approach is similar to that for new dwellings 
constructed within Western Bay that are within 200m of a Post Harvest 
Zone. 

3.5. Summary 

In summary, the Western Bay District Plan approach to frost protection fans 
is similar to other districts. However, there is scope to provide greater 
flexibility and protection for the establishment and on-going operation of 
frost protection fans in the District. Based on the review of resource 
consent applications processed by the Council, there is a fairly standard set 
of conditions that get applied. 

Where noise limits have not been achieved, written approvals have been 
obtained from affected persons and provided with resource consent 
applications in most cases. It therefore appears that there may be some 
merit in allowing the operation of frost protection fans as permitted 
activities, subject to the need to comply with appropriate standards to 
ensure the amenity, and health and wellbeing of the community is 
protected. 

Key issues that have arisen as a result of the review of frost protection fan 
provisions in the District Plan include: 

a. The need to enable the establishment of frost protection fans in the 
rural environment, subject to appropriate noise and operational limits; 

b. The need to protect established frost protection fans from reverse 
sensitivity effects associated with the establishment of new, more 
sensitive land use activities after the frost protection fan is established; 

c. The need to ensure that the legitimate development rights of peoples' 
properties are recognised; 
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d. The need to enable the operation of frost protection fans for testing 
outside the hours weekday hours, if required for urgent unforeseen 
maintenance; and 

e. The need to ensure the rules for frost protection fans are well -linked 
and to avoid consistencies within different sections on the District Plan. 

4.0 Issue 1- Frost Protection Fans- Activity Status 

4.1. Option 1- Status Quo 

This option is to retain the existing rules without change (as summarised in 
section 3.2 of this report). This means that frost protection fans are 
permitted if they meet the noise limits of the relevant zone (i.e. 40dBA Leq 
and 65 dBA Lmax in the Rural Zone, and 45dBA Leq and 65 dBA Lmax in the 
Post Harvest Zone), but otherwise require resource consent for a controlled 
or restricted discretionary activity. 

Costs 

Benefits 

Effectiveness I 
Efficiency 
Risks of Acting/ 
Not Acting if there is 
uncertain or 
insufficient 
information about 
the subject matter 

• For frost fan operators, in most situations, frost 
protection fans do not meet the night time noise limits 
for the Rural Zone and Post Harvest Zone and 
therefore resource consents are required most of the 
time. 

• For frost fan operators, the need for resource consent 
results in additional financial costs. 

• If meeting the controlled activity noise limits, resource 
consent must be granted and, based on a review of 
resource consent applications processed for controlled 
activity frost protection fans, there appears to be 
limited value added through the resource consent 
process. 

• For frost fan operators, the need for resource consent 
may be unnecessary if effects can be adequately 
managed through compliance with performance 
standards. 

• The noise related effects of each frost protection fan 
that fails to meet the noise limits of the zone can be 
assessed on a case by case basis and conditions can 
be imposed, if reguired. 

• Not effective or efficient in addressing the identified 
issue. 

• N/A- Sufficient information is available. 
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4.2. Option 2- Allow frost protection fans as permitted activities based 
on current controlled activity standards 

This option is to allow frost protection fans as a permitted activity, subject 
to compliance with the performance standards that currently apply to the 
controlled activity rule. These are set out in section 3.2 of this report and 
relate to noise limits during operation (to protect residential dwellings), 
limitations on use based on temperature at canopy height, and times during 
which the frost protection fan can operate for maintenance purposes. Noise 
limits under the current rules relate to the notional boundary of existing 
dwellings in the Rural and Lifestyle Zones, and the property boundary of any 
site in the Residential, Rural-Residential or Future Urban Zone. 

If compliance is not achieved, the proposal would be assessed as a 
restricted discretionary activity, similar to the current approach of the 
District Plan, and matters of discretion would be included. 

This option provides more flexibility for the operation of frost protection fans 
as, for example, the permitted noise limit would increase from 40dBA Leq 
and 65 dBA Lmax to 55dBA Leq and 65 dBA Lmax in the Rural Zone. Failure 
to comply with the standards would result in the need for resource consent 
for a restricted discretionary activity. 

Minor consequential edits would also be required under this option to ensure 
consistency within the rules and assist with usability of the District Plan. 

Costs • The existing controlled activity standards only address 
a limited number of matters. Other matters are dealt 
with through conditions of consent (e.g. limit on 
number of days per year). Converting the controlled 
standards into permitted standards would remove the 
requirement for resource consent and therefore the 
opportunity to address other matters through 
conditions of consent. 

• As a permitted activity, frost fan operators would be 
able to proceed without resource consent. Frost fan 
operators may not know whether their proposed frost 
protection fan would comply with noise limits. 
Therefore, there is potential that frost protection fans 
may be placed in positions that do not meet noise 
limits and this may affect neighbours. 

• If neighbours were to complain about frost fans, the 
Council staff would need to investigate whether noise 
limits had been exceeded (or not). This is considered 
to be an inefficient use of Council staff time. 

• This option does not recognise the potential effects 
on the owners of properties in the Rural and Lifestyle 
Zones that currently do not have a dwelling, but that 
have a legitimate right to develop that land with a 
dwelling in the future. This is because the current 
rules for noise produced by frost protection fans 
relate to the notional boundary of existing dwellings 
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Benefits 

Effectiveness I 
Efficiency 

Risks of 
Acting/ 
Not Acting if 
there is 
uncertain or 
insufficient 
information 
about the 
subject 
matter 

in the Rural and Lifestyle Zones and do not relate to 
vacant land. 

• For frost fan operators, enables the use of frost 
protection fans with a higher noise limit than can 
currently occur, without the need for resource 
consent. 

• For frost fan operators, saves time and money 
associated with preparation and lodgement of 
resource consent applications. 

• Effective in addressing the issue that greater 
flexibility is required for the establishment and 
operation of frost protection fans. This option also 
recognises the need and requirements of frost 
protection fans which are required for primary 
productive activities in the rural environment. 

• Only partly effective in achieving the objectives of the 
District Plan which seek to ensure noise is not 
unreasonable, having regard to the character and 
amenity of the zones where noise is generated and 
received . 

• This option is a somewhat efficient method to 
address the identified issue and achieves the 
objectives of the District Plan. 

• N/A - Sufficient information is available. 

4.3. Option 3 - Allow frost protection fans as permitted activities based 
on current controlled activity standards and: 

a. Additional standards to recognise rights for owners of land in 
the Rural and Lifestyle Zones without an existing or consented 
dwelling; 

b. An additional option for obtaining written approvals (where 
noise limits are to be exceeded) to avoid the need for resource 
consent; 

c. A change to allow testing of frost protection fans outside 
specified maintenance hours, if required for urgent unforeseen 
maintenance purposes; and 

d. Additional requirements for frost fan operators to provide 
information to Council regarding the location of frost 
protection fans and compliance with District Plan rules. 
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This option is to allow frost protection fans as a permitted activity, subject 
to compliance with the performance standards that currently apply for 
controlled activity frost protection fans and to include additional 
performance standards. 

The existing controlled activity performance standards are set out in section 
3.2 of this report and relate to noise limits during operation (to protect 
residential dwellings), limitations on use based on temperature at canopy 
height, and times during which the frost protection fan can operate for 
maintenance purposes. Noise limits under the current rules also relate to 
the notional boundary of existing dwellings in the Rural and Lifestyle Zones, 
and the property boundary of any site in the Residential, Rural-Residential 
or Future Urban Zone. 

The additional standards proposed under this option include: 

a. An exemption from having to meet noise limits (55dBA Leq and 65dBA 
Lmax) if affected persons have provided their written approval; 

b. The requirement to comply with noise levels at the boundary of any 
property in the Rural or Lifestyle Zone that does not have an existing or 
consented dwelling at the time the frost protection fan is established; 

c. An allowance for the operation of frost protection fans for testing 
outside the hours of Monday to Friday Sam to Spm, if required for 
urgent unforeseen maintenance (e.g. as a result of a breakdown); and 

d. The need to provide information on the compliance (or lack of 
compliance) and the location of the frost protection fan(s) to Council 
prior to installation. 

Matters of discretion are also proposed under this option, along with any 
other necessary consequential changes. 

Costs 

Benefits 

• For frost fan operators, there is an additional 
requirement to provide information regarding the 
location and noise levels to be emitted from proposed 
frost protection fans. 

• For frost fan operators, there is an additional 
requirement to consider the effects of noise on 
owners of properties in the Rural and Lifestyle Zone 
that are not occupied by a dwelling. 

• For frost fan operators, enables the use of frost 
protection fans with a higher noise limit than can 
currently occur, without the need for resource 
consent. 

• For frost fan operators, saves time and money 
associated with preparation and lodgement of 
resource consent applications. 

• For frost fan operators, provides even greater 
flexibility (compared with Option 2) if noise levels are 
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