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50. Given that Police are a party to the hearing, Sergeant Rapira-Davies is 
entitled to introduce evidence which could include a written statement. 
The Committee recognises that Mr Robertson cannot be accepted as an 
objector, and his statement must be given limited weight as he was not 
present at the hearing to be cross examined. 

51 . To a large degree, the statement corroborates the evidence from both 
Sergeant Rapira-Davies and Mr Christie, so it is of assistance to that 
extent. Mr Robertson states: 

"In my time living at this address I have seen a lot of things 
involving alcohol. 

I have seen countless incidents involving alcohol related rubbish 
left littering the streets, I have seen noisy alcohol fuelled parties, 
people drinking in public places near my home, fighting, arguing 
between people, disorder, wilful damage, domestics, alcohol 
bottles being smashed, and people urinating and I or vomiting 
on the footpaths near my home 

I have seen much of these sorts of behaviour as recent as last 
weekend .... " 

MEDICAL OFFICER OF HEALTH EVIDENCE 

52. The Medical Officer of Health (MOH) filed a notice of opposition on the 
basis of: 

52.1. The manner in which the applicant has sold and supplied alcohol 
previously; 

52.2. Suitability; 

52.3. Hours of operation sought; 

52.4. Concern that renewal would cause an increase in alcohol related 
harm (object of the Act). 

53. The MOH advised it was satisfied that the actions undertaken by the 
Applicant following the failed CPO have been adequate to address 
concerns with how alcohol is sold and supplied. 

54. The MOH also considered that the Applicant's agreement to preclude 
single sales was sensible, and in the final stages of the hearing advised 
it was on that basis that it no longer considered suitability to be in issue3

. 

55. Mr Pupich advised the remaining issue for the MOH related to hours. 

56. The Committee also heard evidence from Dr Palmer. Dr Palmer 
presented a range of demographic evidence, which the Committee 
summarises as follows: 

3 Again, the Applicant withdrew consent for such a condition in the concluding submissions. 
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56.1. The area around the premises is unusual as it does not mirror 
the New Zealand population distribution generally, given it 
houses a significant proportion of younger people in their late 
teens and twenties. When moving out into the suburbs, the 
population distribution will mirror the national distribution more 
closely. 

56.2. Evidence was presented setting out the attendances at the 
Wellington Hospital Emergency Department, based on the 
location of residence of the patient. Dr Palmer submitted that 
Emergency Department attendances for alcohol related events 
was disproportionate for people recorded as living in the area 
around the premises, compared with Wellington generally. 

56.3. Reference was made to the report from Research New Zealand4 

which concluded that the most common drinking location for 
adult drinkers was the person's own home (52 %), followed by a 
friend's house (18 %), bar or tavern (1 0 %), family member or 
relative's house (9%) and cafe or restaurant (6 %). 

56.4. Dr Palmer advised that evidence suggests alcohol purchased 
later at night is likely to be consumed soon after purchase, 
whereas purchases earlier in the day will likely be consumed 
some time later. On that basis, the MOH was proposing to have 
hours reduced. Dr Palmer considered that moving to an earlier 
closing time, will see a further reduction in alcohol related harm. 

56.5. The Committee had requested information from the MOH as to 
the time of the day during which the Emergency Department is 
admitting patients with alcohol related conditions. Dr Palmer 
produced graphs for both male and female attendances, that 
included a graph referred to as a 'heat map'. That shows that 
peak attendances for younger people are early Sunday morning, 
followed by early Saturday morning.5 The combined male and 
female heat map shows: 

a. -
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4 Research New Zealand (2014) . HPA Attitudes and Behavior towards Alcohol 
Survey 2010-2012: Report 1 .1 -The alcohol drinking behavior of adults, 18 years 
and over. Wellington: Health Promotion Agency. 

5 Dr Palmer also provided the raw data in excel spreadsheet format. 
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56.6. Dr Palmer considers that the majority of alcohol related 
attendances to the Emergency Department, relate to binge 
drinking. 

56.7. In cross-examination, Dr Palmer confirmed that the data 
presented to the Committee does not show where the alcohol 
was purchased, nor the time it was purchased. 

56.8. Ms Arthur-Young also raised that if the 'attachment 3' graph was 
considered, looking at rates of attendances at the Emergency 
Department (expressed as a rate I 10,000 residents), there are 
higher rates of residents of the Mount Victoria area than for the 
Willis St I Cambridge Terrace area. Dr Palmer accepted that 
was the case, but submitted that the 'attachment 3' graph was 
intended to reflect overall alcohol related burden in the 
Emergency Department. 

56.9. Dr Palmer also confirmed that the MOH does not take issue with 
suitability.6 

MR CHRISTIE'S EVIDENCE 

57. Mr Christie filed a valid notice of objection. Mr Christie lives some 500 
metres from the premises on Armour Avenue, which is in the direction of 
the Basin Reserve. One of Mr Christie's children attends the Clyde 
Quay Primary School. 

58. Mr Christie's objection was brought on a number of grounds. The 
written notice of objection was comprehensive, and carefully set out Mr 
Christie's concerns. In advance of the hearing a written brief of 
evidence was also provided, which included further photographs 
showing alcohol related litter (bottles, cans, packaging) immediately 
around the premises. 

59. One of the grounds for objection related to the effect on amenity and 
good order. Particular mention was made of the effect on the Clyde 
Quay Primary School, which has liquor outlets on each side,7 meaning 
whichever way the children go to and from school, they pass an outlet. 
Mr Christie submitted there is a significant density of alcohol outlets in 
the area, and that renewing this application would exacerbate the 
problem further. 

60. Mr Christie states that: 

"If Liquor King's licence were to be renewed, then local 
problems associated with Liquor King to date are likely to 
continue. The most frequent problem is that discarded cans, 
bottles, broken glass, and other rubbish items are left on 
Elizabeth St, in the vicinity of the school entrance and at the bus 

6 Again, that was stated to be the position prior to the withdrawal of the single sale 
restriction agreement. 
7 Mount Victoria Foodmarket being on the corner of Elizabeth and Brougham Streets, 
diagonally opposite the school. 
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stop on Elizabeth St immediately outside the entrance to Liquor 
King. The Elizabeth St bus stop is the worst location - it has 
broken glass and rubbish most mornings and some afternoons. 
I have observed Liquor King's customers exit the store and sit at 
the bus stop drinking. The bus stop is immediately outside the 
store entrance and is close to Clyde Quay Schools entrance." 

61. Mr Christie also described the personal effect to his household from 
alcohol, which included effects from fighting in the street, property 
damage, disturbances at night from "drunk people passing by on the 
streef' particularly on Friday and Saturday nights, damage to his car and 
noisy parties. Mr Christie described needing to clean rubbish from his 
own property, which would at times include alcohol related rubbish. 

62. With his objection, Mr Christie provided photographs taken at the Clyde 
Quay School, showing empty bottles and cans. Mr Christie states those 
photographs were taken on a Sunday morning earlier this year, when he 
went to the school with his children so they could play. The situation 
with alcohol related rubbish was described as a common situation at the 
school: 

"The amount of liquor store rubbish is typical of the locality and 
has been going on for at least the four years that I have lived in 
the area". 

63. Normally the first staff members who arrive at school would need to 
clean the rubbish before school started for the day. 

64. Photographs were also provided from the street around the premises, 
which also showed a range of bottles and cans on the street, and in the 
gutters. 

65. At the hearing Mr Christie advised that his family feel unsafe in the area, 
and they will not walk in their neighbourhood at night. 

66. Following a busy weekend, Mr Christie described vomit and urine on the 
street, as being commonplace. 

67. It was submitted that fewer premises would limit these problems. 

68. Sergeant Rapira-Davies asked Mr Christie whether he was surprised at 
Mr Fowlie's evidence that he had could not recall ever seeing anyone 
drinking outside on the street. Mr Christie was surprised at that 
evidence, as it was not his experience. 

69. Mr Christie confirmed that he had not logged any complaints with the 
Council, but did confirm that rubbish was a greater issue nearer the 
Liquor King premises. 

70. In response to questions from Ms Arthur-Young, Mr Christie accepted 
that some of the noise could be coming from Courtenay Place, and 

10 



216

further that he could not definitively state that any alcohol, from which 
problems arose, is from Liquor King. 

71. Mr Christie also accepted that 'as the crow flies' Thirsty Liquor on 
Cambridge Terrace would be closer to his house, but stated that in 
practical terms, people would likely be walking past his property on the 
way to and from Courtenay Place, and would pass the Applicant's 
premises. 

72. Ms Thomson asked whether it would be correct to say that the locals 
may just have grown used to tolerating the problem, which Mr Christie 
accepted could be the case. 

73. The Committee wishes to express its appreciation to Mr Christie for 
giving up half a day of work to attend the hearing, and provide helpful 
and informative evidence to the Committee, to inform our decision 
making. 

APPLICANT'S SUBMISSIONS 

74. Ms Arthur-Young provided careful and comprehensive submissions for 
the applicant, which we summarise as follows: 

7 4.1. The applicant is an experienced licensee and should be granted 
a renewal. 

74.2. In the applicant's opening submissions, Ms Arthur-Young 
advised that the Applicant was agreeable to a condition on the 
licence restricting the sale of single serves of alcohol, in 
particular RTD's and 'mainstream beer'. However, in her 
concluding submissions, that consent was withdrawn. That was 
said to be in large measure on the basis that it would be difficult 
to define what 'mainstream beer' was, and that it would not likely 
result in a reduction of alcohol related harm. However, if the 
Committee was minded to impose a condition, then Ms Arthur
Young proposed a definition (which the Committee thought was 
a very good and workable definition) being: 

''There will be no single sales of products that are not 
intended by the manufacturer to be sold in single can or 
bottle formats." 

74.3. With respect to reducing the hours of trade, it was submitted that 
that will not minimise harm from excessive or inappropriate 
consumption of alcohol, and that the Committee should not 
apply any blanket policy from the MOH or Police. It is not the 
role of the reporting agencies to formulate district wide policies 
with respect to conditions, only the Council could do that in the 
form of a local alcohol policy. 
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7 4.4. It was submitted that for the Committee to reduce trading hours, 
it would need to establish a causal nexus between reduction in 
harm, and the reduction in hours. 

7 4.5. While it was accepted that some of the calls for Police 
assistance and hospital admissions would relate to excessive or 
inappropriate consumption of alcohol, some cases would be 
unrelated to alcohol use. 

74.6. The hospital data is unhelpful because it does not include 
information as to where the alcohol was purchased. 

74.7. Reducing hours for one licensee, will just result in alcohol being 
purchased elsewhere (referring to B&M Entertainment Ltd v 
WCC [2015] NZARLA 21-28). Given the close proximity to other 
licenced premises, there will be no benefit attained from 
reducing hours to these premises. 

74.8. It was submitted that the level of reported incidents I admissions 
is low in the context of it being in a busy and densely populated 
entertainment precinct. 

7 4.9. Proximity to an entertainment precinct is not sufficient to warrant 
a reduction in hours. 

74.1 0. Default hours should be considered reasonable in the absence 
of a Local Alcohol Policy (B&M Entertainment Ltd Supra). 

7 4.11. There is no basis for the restriction of low cost spirits with 
respect to alcohol related harm. Furthermore, if there was to be 
any restriction, that would be a matter for regulation from central 
government. 

7 4.12. The Act does not anticipate eradication of harm. In this case a 
causal nexus has not been established between these premises, 
alcohol related harm, and more restrictive trade. 

POLICE SUBMISSIONS 

75. Sergeant Rapira-Davies provided submissions on behalf of the Police, 
which we summarise as follows. 

76. The evidence adduced at the time of the very recent Chaffers New 
World hearing was that a particularly problematic issue for that licensee 
was people consuming off-licence alcohol in its car park, particularly 
RTD's which supermarkets cannot sell. It was submitted that this 
applicant is the closest premises to that supermarket which would sell 
RTD's. 

77. While there are difficulties in showing that the particular incidents 
reported to the Committee involve alcohol from these premises, there 
are equal difficulties for an applicant to prove it was not their alcohol 
causative of those problems. 

78. These premises present particular risk given the proximity to Courtenay 
Place and Blair and Allen streets. 
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79. When considering the seriousness of the incidents reported, it is 
important also to consider the significance of the consequences of that 
alcohol related harm to the community. 

80. In the circumstances of this application, the default hours would be 
inappropriate. 

81. Reference was made to a decision from the Authority in The Mill [2013] 
NZARLA 856, where the Authority noted a statement by the Liquor 
Licensing Authority, from Mt Wellington Liquor [2012] NZLLA 488 that 
single sales of alcohol around an alcohol ban area would be 
inappropriate. 

82. Having single sales of alcohol at a price similar to soft drink makes it too 
accessible. 

83. Off-licence alcohol is problematic for licensees of on-licence premises, 
as it is often cheaper for someone to purchase off-licence alcohol, than 
to purchase and consume alcohol on the premises. The later off
licences trade in an area, the later some people will consume off-licence 
alcohol before or after entering on-licence premises (i.e. pre- and side
loading). 

INSPECTOR'S SUBMISSIONS 

84. The Inspector does not oppose the application and made no 
submissions. 

MEDICAL OFFICER OF HEALTH SUBMISSIONS 

85. The MOH confirmed that all applications are considered on a case-by
case basis, and the approach taken is based on risk for each premises. 

86. Dr Palmer addressed the Applicant's submission that there may be 
inaccuracies with the recording of alcohol related admissions to the 
Emergency Department. Dr Palmer submitted that the assessment is 
reasonably robust, and based on an ICD1 0 diagnosis of intoxication. Dr 
Palmer submitted that, if anything, there would be under reporting. The 
example was given of people presenting with liver damage, which will 
not likely be identified at the time of Emergency Department 
assessment, but is alcohol related nevertheless. 

87. It was submitted that there is a broad discussion as to the approach to 
be taken by the Committee in the High Court judgment of Christchurch 
Medical Officer of Health v J & G Vaudrey Ltd [2015] NZHC 2749. In 
that judgment, the Court confirmed that there must be a balancing 
exercise made in light of the object of the Act, rather than requiring a 
party to reach a very high level of proof to establish their respective 
position. 

88. Dr Palmer disputes that the burden of alcohol related presentations at 
the Emergency Department is low. Dr Palmer submitted that even 1 or 2 
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attendances in an evening, can produce significant drain on Emergency 
Department resources. 

89. Dr Palmer referred to the Rata Ora study which was described as a 
short term project funded by ACC where most alcohol related 
attendances at the Emergency Department from 1 Opm onward on Friday 
and Saturday nights were screened to provide follow up alcohol 
rehabilitation interventions. Through screening between May and 
September 2015, one sale of alcohol from which an Emergency 
Department admission arose was identified to have been made from 
these premises. 

90. Mr Pupich submitted that the MOH had been prejudiced by the Applicant 
initially agreeing to the proposed single serve condition, but then 
withdrawing that consent at the end of the hearing. Mr Pupich fairly 
noted that because the MOH understood that condition had been 
accepted, no evidence was presented at the start of the hearing, 
directed toward securing that condition on the licence. 

RELEVANT LAW 

91. In determining any application for renewal of a licence, the Committee is 
required to have regard to the matters set out in section 131 (1) of the 
Act. That provision holds: 

(1) In deciding whether to renew a licence, the Licensing 
Authority or the Licensing Committee concerned must have 
regard to the following matters: 

a. The matters set out in paragraphs (a) to (g), (j) and (k) 
of section 105 (1); 

b. Whether (in its opinion) the amenity and good order of 
the locality would be likely to be increased, by more 
than a minor extent, by the effects of a refusal to 
renew the licence; 

c. Any matters dealt with in any report from the Police an 
Inspector or Medical Officer of Health made by virtue 
of section 129; 

d. The manner in which the applicant has sold (or, as the 
case may be, sold and supplied), displayed, 
advertised, or promoted alcohol. 

92. The matters set out in section 1 05(1) paragraphs (a) to (g) are: 

o The object of the Act; 

o The suitability of the applicant; 

o Any relevant local alcohol policy; 

14 



220

o The days on which and the hours during which the applicant 
proposes to sell alcohol; 

o The design and layout of any proposed premises; 

o Whether the applicant is engaged in, or proposes to engage in, 
the sale of goods other than alcohol, low-alcohol refreshments, 
non-alcoholic refreshments, and food, and if so, which goods; 

o Whether the applicant is engaged in, or proposes on the 
premises to engage in, the provision of services other than 
those directly related to the sale of alcohol, low-alcohol 
refreshments, non-alcoholic refreshments, and food, and if so, 
what services. 

93. While those set out in paragraphs U) and (k) are: 

o Whether the applicant has appropriate systems, staff and 
training to comply with the law; 

o Any matters dealt with in any report from the Police, an 
inspector or a Medical Officer of Health made under section 103. 

94. The Committee recognises there is no local alcohol policy which the 
Committee can apply. As submitted by Ms Arthur-Young, in the 
absence of an LAP, the Committee may grant a licence within the range 
of hours set as the default standard to apply, in the Act. The Committee 
agrees with Ms Arthur-Young on that point. As this Committee observed 
in the earlier decision of Re Kamer Holdings Ltd [2016] NZDLCWN 
1960: 

·~s there is no Local Alcohol Policy in force, the default national 
trading hours for an off-licence is to 11pm (as defined in the 
Act). For the Committee to reduce this premises hours we would 
have to see evidence that there would be a likely reduction in 
alcohol related harm .... 

We are also minded that Parliament have confirmed that off
licence premises may trade until 11 pm (the default hours). 
While this Committee could set earlier closing hours, we could 
only do that if there was sufficient grounds for doing so." 

COMMITTEE'S APPROACH TO THE APPLICATION 

95. The Committee must determine whether this applicant's licence can be 
renewed, and if so, on the basis of what conditions. The Committee 
must carefully consider the application in light of the Sale and Supply of 
Alcohol Act 2012, which we will refer to as 'the Act'. 

96. It is necessary to first discuss the overarching purpose of the Act. Any 
interpretation of the Act must be ascertained from its text, and in light of 
its purpose.8 

8 Interpretation Act 1999, Section 5. 
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Purpose of the Act 

97. The purpose of the Act is found at section 3, and holds: 

3 Purpose 

(1) The purpose of Parts 1 to 3 and the schedules of this Act is, 
for the benefit of the community as a whole,-

(a) to put in place a new system of control over the sale 
and supply of alcohol, with the characteristics stated in 
subsection (2); and 

(b) to reform more generally the law relating to the sale, 
supply, and consumption of alcohol so that its effect and 
administration help to achieve the object of this Act. 

(2) The characteristics of the new system are that-

(a) it is reasonable; and 

(b) its administration helps to achieve the object of this 
Act. 

98. In short, the purpose of the Act is intended to benefit the community as a 
whole. Any outcome achieved must be reasonable, and directed toward 
achieving the object of the Act, which is found at section 4: 

Object of the Act 

99. The Object of the Act is stated as follows: 

4 Object 

(1) The object of this Act is that-

( a) the sale, supply, and consumption of alcohol should 
be undertaken safely and responsibly; and 

(b) the harm caused by the excessive or inappropriate 
consumption of alcohol should be minimised. 

1 00. The Act provides two overarching objects. Firstly that when alcohol is 
sold, supplied or consumed, it is undertaken safely and responsibly. It is 
important to emphasise that the object of the Act is not only around how 
alcohol is sold and supplied by licensees, but how its customers 
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consume it. In the case of an off-licence, consumption occurs away from 
the premises.9 The second overarching object is to minimise harm 
which occurs from excessive or inappropriate consumption of alcohol. 

Harm 

101. The term 'harm' is defined in the object of the Act, section 4(2), as 
follows: 

(2) For the purposes of subsection (1 ), the harm caused by the 
excessive or inappropriate consumption of alcohol includes-

( a) any crime, damage, death, disease, disorderly 
behaviour, illness, or injury, directly or indirectly caused, 
or directly or indirectly contributed to, by the excessive or 
inappropriate consumption of alcohol; and 

(b) any harm to society generally or the community, 
directly or indirectly caused, or directly or indirectly 
contributed to, by any crime, damage, death, disease, 
disorderly behaviour, illness, or injury of a kind described 
in paragraph (a). 

102. This definition of 'harm' is very wide and includes any crime, property 
damage, health effects, or disorderly behaviour. 'Harm' includes both 
the direct and indirect effects of those circumstances. 

Minimise 

103. As noted by the High Court in Linwood Food Bar Ltd v Davison: 

" ... both the Authority, and this Court, must have regard to 
reducing alcohol-related harm to the smallest amount, extent 
or degree, when making decisions on the grant of renewal of a 
licence." (our emphasis) 

Approach to be taken by the Committee on consideration of this 
application. 

1 04. The Committee must undertake an evaluative approach and adopt a 
merits based assessment of the application. 10 

105. The High Court in Christchurch Medical Officer of Health v J & G 
Vaudrey Ltd confirmed there is no presumption that a new licence or 
renewal of an existing licence will be granted:11 

9 Save for samples, which can be provided on the premises. 
1° Christchurch Medical Officer of Health v J & G Vaudrey Ltd [2015] NZHC 2749, at 
paragraph 54. 
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"Thus, when the relevant body receives an application, they must 
consider it against s 105 in deciding "whether to issue a licence". 
There is no presumptive position, and certainly no foregone 
conclusion. I think the reality of the position is that if the object of 
the Act cannot be achieved by the application, then it cannot 
succeed." 

106. A similar statement of the law was made in the Birthcare case:12 

"Section 131 makes it plain that the renewal of a licence is not 
automatic and is to be approached in much the same manner as 
the grant of an initial licence." 

107. The Committee must consider whether a causal nexus would exist 
between the effect of granting the application, and the harm which the 
object of the Act seeks to minimise. As stated in the Birthcare case:13 

" ... the Authority is required to have regard to the s 105 criteria 
(or in the case of a renewal the s 105 criteria as modified by s 
131) and then step back and consider whether there is any 
evidence to suggest that granting the application will be contrary 
to the object of the Act contained in s 4(1 ), namely that the sale, 
supply and consumption of alcohol should be undertaken safely 
and responsibly and the harm caused by the excessive or 
inappropriate consumption of alcohol should be minimized" 

Onus of proof 

108. As noted above, it is for the Committee to undertake an evaluative 
approach to the application. 

109. In Re Venus NZ Limited, Heath J confirmed that the traditional civil 
approach to an applicant carrying an onus, may not be appropriate in 
alcohol licensing applications:14 

"Although the 2012 Act does not express the powers of the 
Authority in that way, the breadth of its functions (which go 
beyond judicial determinations) suggests that the application of 

11 Christchurch Medical Officer of Health v J & G Vaudrey Ltd, paragraph 55. 
12 Auckland Medical Officer of Health v Birthcare Auckland Limited [2015] NZHC 2689, 
~aragraph 48. 
3 Auckland Medical Officer of Health v Birthcare Auckland Limited, paragraph 50. 

14 Re Venus NZ Limited [2015] NZHC 1377, paragraph 60. 
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rules involving onus of proof may not be appropriate. For 
example, powers of investigation are explicitly conferred by s 174, 
albeit ones that are delegated to one of its members or some 
other qualified person." 

110. That approach was cited with approval in Birthcare, where the Court 
confirmed, when referring toRe Venus NZ Limited:15 

" ... the Authority's role is essentially an inquisitorial one where 
notions of onus of proof may not be helpful or appropriate." 

111. Similarly, the Court in the Birthcare confirmed there was no onus on the 
reporting agencies to prove that the application should not be granted:16 

"I agree with Mrs Sussock that to impose on the MOH an onus 
to prove a causative link is not only unrealistic but is contrary to 
the correct legal position as I have already discussed. There is 
no onus on the MOH to prove anything." 

112. The High Court in Re Venus NZ Limited confirmed that the touchstone 
for consideration of the s1 05 factors, must be the object of the Act:17 

"Although the 'object' of the 2012 Act is stated as one of the 11 
criteria to be considered on an application for an off-licence, it is 
difficult to see how the remaining factors can be weighed other 
than against the object of the new legislation. It seems to be that 
the test may be articulated as follows: 

Is the Authority satisfied, having regard to all the relevant factors 
set out in s 1 OS(I)(b)-(k) of the 2012 Act, that the grant of an off
licence is consistent with the object of the Act? 

DISCUSSION 

113. Having set out the legal considerations to be applied, and the general 
approach the Committee must take, we will now proceed to discuss this 
application in light of those considerations. 

Harm in relation to this application 

15 Auckland Medical Officer of Health v Birthcare Auckland Limited, paragraph 52. 
16 Auckland Medical Officer of Health v Birthcare Auckland Limited, paragraph 61 - 62. 
17 Re Venus NZ Limited [2015] NZHC 1377, and cited with approval by the High Court in 
Auckland Medical Officer of Health v Birthcare Auckland Limited. 
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114. The object of the Act is in part to minimise the harm caused by the 
excessive or inappropriate consumption of alcohol. 

115. In the course of this application, the Committee has heard evidence 
relating to wide ranging alcohol related harm in the community around 
these premises. That evidence is from Mr Christie, the Police and the 
Medical Officer of Health. Not exhaustively, the direct harm included: 

a. Alcohol related litter 

b. Noise 

c. Fighting 

d. Breaches of the liquor ban 

e. Selling alcohol to underage customers 

f. Property damage 

g. Offensive behaviour 

h. Health effects 

i. Injuries 

116. Indirect harm from alcohol is much harder to identify or quantify, but 
would include for example Mr Christie's family being scared to go out at 
night. It would also include children at Clyde Quay School being 
exposed to alcohol related rubbish, and any normalisation of alcohol 
effects that may impart on those children. 

117. There has been no suggestion made that all alcohol related harm 
around the premises arises from alcohol sold at this Liquor King. The 
Committee is, however, in no doubt that these premises will have 
contributed to some it. 

118. While it is for the Committee to determine what the likely extent of any 
alcohol related harm in the community around the premises is likely to 
be, the Committee will carefully consider the evidence and submissions 
provided by the applicant and reporting agencies in forming a view. In 
this case, we have found to a large extent the evidence and submissions 
from the applicant to be of limited assistance. Overall we found the 
position taken by the applicant to be somewhat unrealistic, and in large 
measure self-serving. 

119. As an example, the evidence provided by Mr Fowlie was that he has 
never seen alcohol consumed on the street within a 500m radius of the 
premises (other than in the car park of the premises). We have been 
unable to account for that evidence given it is significantly inconsistent 
with other evidence which the Committee has been provided, and 
accepts. For example: 

a. Mr Christie's evidence (which the Committee found convincing) 
was that he has seen patrons purchase alcohol from these 
premises, and drink it in the bus stop next to the premises. Mr 
Christie described almost daily alcohol related rubbish around 
the bus stop. We note there are large glass windows behind the 
tills in the store (as depicted in photographs included in the 
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Inspector's report) which look onto the bus stops, one on each 
side of the road . It is hard to reconcile how someone working in 
the premises would not notice consumption outside. 

b. Photographs taken on two different days have been presented, 
showing wide ranging alcohol related debris in the street around 
the premises, and further up the road in the school. Again it is 
difficult to understand how that would not be noted. 

c. Police records confirm that 962 breach of liquor ban 
infringements have occurred in Wellington, with a large 
proportion around the Courtenay Place area. There were also 
estimated to be close to double that number of warnings issued. 
Again, we cannot reconcile that Police experience, with 
someone working in that area not noticing such alcohol ban 
breaches. 

120. Despite having around 1,500 customers each week, this Applicant 
seems only prepared to accept responsibility for sales relating to two 
direct episodes of alcohol related harm, being the failed CPO, and the 
one Emergency Department admission noted in the Rata Ora study. 

121. Extensive evidence and submissions have been provided by the Police 
and MOH, which this Committee has found compelling, which does 
favour a finding of significant alcohol related harm around the premises, 
compared with other Wellington communities generally. We have 
placed weight on the evidence and submissions from the Police and 
MOH. 

122. One of the particular features of these premises is the location. The 
nearby Courtenay Place entertainment precinct includes several smaller, 
but bustling streets, containing a number of licenced premises. That is 
in particular Blair and Allen Streets, which join onto Courtenay Place. It 
is well recognised that the Courtenay Place area is a magnet to patrons 
wanting to participate in late night entertainment. It is also well 
recognised that patrons will attend the Courtenay Place precinct from 
the wider Wellington region, including the Hutt Valley and up to the 
Kapiti Coast. That presents issues in terms of the volumes of people 
consuming alcohol in the area, and the fact that alcohol consumption is 
for many the prime reason they attend Courtenay Place. 

123. Sergeant Rapira-Davies evidence was that:18 

"Most of Wellington 's inner city Alcohol Harm occurs in 
Courtenay Place and in close proximity to the applicants 
premises. 

The area of Courtenay Place, Kent Terrace, Cambridge 
Terrance and surrounding side streets, car parks and public 
spaces are well recorded for alcohol related incidents. 

18 Sergeant Rapira-Davies brief of evidence, page 2 - 3. 
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Police are required to closely monitor and patrol these areas 
extensively most nights and every weekend. 

In close proximity to this applicants premises, Police regularly 
attend large numbers of alcohol related incidents that include 
but are not limited to disorder, fighting, littering of alcohol 
rubbish, wilful damage, domestic disputes, serious assaults, 
sexual assaults, noise complaints, drunkenness, consumption of 
alcohol in breach of the alcohol ban, and traffic complaints. 

These incidents occur in the street that the premises operate on, 
and in all the neighbouring side streets and public spaces 
surrounding it. 

I have personally attended numerous examples of these types 
of offences in this location over my career. 

Police submit that the largest number of arrests for this type of 
offending in Wellington City occurs in the Courtenay Place 
Precinct. 

Police frequently deal with people (some youths) in possession 
of and consuming, off-licence alcohol in these same streets and 
public places close proximity to this premises." 

124. We accept the evidence from Sergeant Rapira-Davies, that off-licence 
premises can create problems for on-licence holders. Typically off
licence alcohol is significantly cheaper than on-licence alcohol, and to 
that extent there is an attraction for some to consume off-licence product 
before or during attendance at the on-licence premises. Sergeant 
Rapira-Davies states:19 

" ... there are many occasions when people have been 
discovered side-loading from their cars parked near bars I clubs 
and patrons have been observed making multiple visits to their 
cars during the night to consume alcohol that they have 
purchased from an off-licence earlier in the evening." 

125. Given the close proximity of these premises to the Courtenay Place on
licence premises, it can reasonably be accepted that there will be an 
attraction for some patrons to purchase alcohol at these premises for pre 
or side loading. The Committee considers that would result in a number 
of issues: 

a. Increased overall volume of alcohol consumed in the area, 
leading to increased intoxication. 

19 Sergeant Rapira-Davies brief of evidence, page 5. 
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b. Difficulties for staff in on-licence premises being able to manage 
intoxication, by way of managing consumption. 

c. Liquor ban breaches. 

d. Discarded alcohol related rubbish in the area. 

126. In relation to breaches of the liquor ban, Police have provided details of 
963 Alcohol Infringement Offence Notices provided in less than a 1 year 
period in the Wellington CBD (1 January 2015 - 13 December 2015). A 
large proportion of those notices were issued in close proximity to these 
premises. In addition, Sergeant Rapira-Davies estimated that a 
conservative estimate would be warnings provided to around 1 ,500 
further people. 

127. While we accept the evidence presented by the Police and MOH, we 
recognise there are some limitations with aspects of that evidence. 

128. In relation to the evidence from the MOH, we consider that evidence is 
likely to significantly under report alcohol related harm arising from the 
area around this premises. The MOH evidence in relation to Emergency 
Department attendances would in our assessment significantly under 
report the situation for two particular reasons: 

a. The data is compiled on the basis of where the patient resides. 
As we have noted above, Courtenay Place is a magnet for 
drinkers from around the greater Wellington region. If for 
example a Lower Hutt resident was admitted with alcohol related 
injuries after purchasing and consuming alcohol in Courtenay 
Place, the hospital records would reflect that alcohol related 
harm to Lower Hutt. 

b. It can be accepted that the Emergency Department only sees a 
small proportion of those with alcohol related health effects. 
Many people would self treat, or present to their GP or the After 
Hours Medical Centre. The patient may present to the 
Emergency Department some time after any accident when 
sober. Therefore there would be no record of the person being 
intoxicated as defined in the ICD1 0. Furthermore, the data 
presented was limited to the services of the Emergency 
Department, and would not include other community resource 
requirements (e.g. GP or AHMC). In addition chronic alcohol 
related diseases (i.e. liver damage for example) would not be 
recorded by the Emergency Department. 

129. In relation to the Police evidence, two issues arise: 

a. Again we consider the data would significantly under report 
alcohol related harm. As an example, it would be wrong to 
suggest that the only breaches of the liquor ban were on those 
occasions when people had been caught by the Police. 

b. We accept that while the reported incidents in the calls for 
assistance data would commonly involve alcohol (we accept the 
Sergeant's evidence on that point as he is an experienced 
Police Officer), some will not. However, there is some Police 
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data which will only represent incidents where alcohol was 
involved, such as offences relating to intoxication, and therefore 
that data will accurately be related to alcohol consumption. 

130. It would be impossible to scientifically quantify the alcohol related harm 
which arises from these or any similar licenced premises, but then we do 
not consider the Committee is required to do so. Seeking evidence at 
the level of near scientific certainty, is well beyond the usual civil 
standard, and in fact would be in excess of the standard required in a 
criminal prosecution. 

131. It must also be recognised that any limitations in the data will cut both 
ways. If it was that the Committee was required to be convinced to a 
very high degree as to specific incidents by the reporting agencies, then 
the same would be required of the Applicant, with the added challenge 
of being required to prove a negative, that is, that the alcohol related 
harm was not from their premises. In fact, it would be disadvantageous 
to the applicant if the Committee was to require evidence to an 
exceptionally high standard of proof. That is because, as noted above, 
there is no presumption the licence will be renewed. This was recentl~ 
reconfirmed by the Authority, in Abbott v Parmar and Asiata Limited :2 

"... a licence to sell alcohol is for a fixed term. There is no 
guarantee as to its renewal." 

132. Also in that case, the Authority confirmed it is for the applicant to 
establish its entitlement to renewal, to the civil standard of proof. 

133. The Committee accepts without reservation that alcohol related harm 
occurs in the community around these premises, and at levels 
disproportionate to other communities around Wellington generally. We 
also accept that harm around these premises arises from alcohol sold 
from premises other than this applicant. 

134. On balance we conclude that these premises will have contributed to the 
alcohol related harm in the community around these premises. That is 
based in large measure on the volume of alcohol sold, the type of 
premises (a bottle store), proximity to Courtenay Place, evidence with 
respect to problems immediately around the premises, and data from 
Police and the MOH. 

Section 105 and 131 considerations 

135. In the recent High Court judgment of Venus NZ Ltd, Justice Heath 
confirmed that the Committee must take an inquisitorial role in 
determining any application, and form its own opinion on the basis of the 
evidence available. 21 

20 Abbott v Parmar and Asiata Limited [2016] NZARLA 137, at paragraph 36 
21 Venus NZ Ltd [2015] NZHC 1377. 

24 



230

136. The Committee must "have regard to" the matters set out in section 1 05 
and 131 of the Act. This type of requirement necessitates that the 
decision maker turn its mind to the listed criteria, and give them "genuine 
attention and thought."22 Ultimately it sits with the decision-maker to 
determine the weight to be attached to each criterion. In our discussion 
below, we will discuss only the statutory considerations which have been 
challenged by parties to the hearing, or that we consider of particular 
relevance. Those considerations which have not been discussed, we 
consider would be found to support the granting of the application. 

Object of the Act 

137. The object of the Act looks toward the safe and responsible sale, supply 
and consumption of alcohol, with the objective of minimising harm 
caused by excessive or inappropriate consumption. 

138. As we have stated above, we consider that these premises do contribute 
to alcohol related harm in the Community. 

139. The object of the Act is not to entirely prohibit harm, and it would of 
course be impractical, if not impossible to attempt to avoid all alcohol 
related harm while alcohol is an otherwise lawfully provided product. 
The scheme of the Act looks towards minimisation of the harm wherever 
reasonably possible. In its decision in Penoy Spirits Limited the 
Authority discussed the test to be applied under the 2012 Act, stating:23 

"Now the aim is the minimisation of alcohol related harm; not 
merely its reduction. Minimisation means 'reduce to the 
smallest amount, extent or degree.' (New Shorter Oxford 
English dictionary)." 

140. In the Committee's view, the particular risk with off-licence premises 
relates to consumption. We note again that the object of the Act relates 
to ''the sale, supply, and consumption of alcohol". To an extent, off
licence operators have a more difficult task to influence how alcohol is 
consumed than will an on-licence operator. With on-licence premises, 
consumption of alcohol occurs on the premises, and is required to be 
under the supervision of the licensee or their staff. Because 
consumption is monitored, harm can be avoided in a number of ways, 
including the refusal to supply further alcohol. Furthermore, some types 
of alcohol related harm caused by consumption will not likely arise from 
an on-licence, such as alcohol containers being littered in the street, and 
alcohol being consumed in streets and schools. 

141. The result for an off-licence holder, depending on the community in 
which they operate, is that they may face greater restrictions than other 
on and off-licence holders, based simply on how their products are used 

22 Foodstuffs (South Island) Ltd v Christchurch City Council (1999) 5 ELRNZ 308. 
23 Penoy Spirits Limited (2014] NZARLA PH 697. 
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in that community. To put that another way, the licensee may be a 
model operator, but if their products are consumed after sale in a 
harmful way, then that operator may bear the consequences by way of 
restrictions on their licence (if a renewed licence is granted at all) 
designed to minimise the resultant harm. To be fair to this applicant, we 
consider that is likely to be the situation here to an extent. 

142. The question is how alcohol related harm may be reasonably minimised 
from these premises. While the Committee had reservations regarding 
suitability (as will be discussed below), we consider on balance that 
alcohol related harm, particularly with respect to consumption, in this 
case can be addressed by way of hours, and other conditions such as 
labelling. Given that conclusion, we consider the balance of the 
evidence as it relates to the object of the Act favours that the licence be 
renewed, but not necessary under the same terms (hours and 
conditions) as the earlier licence. 

Suitability 

143. Consideration of suitability requires a reflective analysis, with recognition 
that the best evidence as to suitabilit_r will likely be how the applicant has 
sold or supplied alcohol in the past.2 

144. In relation to previous compliance with the law, this applicant has failed 
one CPO. This Committee understands that was the first and only CPO 
performed at these premises. It is of course possible this was the only 
time the licensee has ever sold alcohol to an underage person, or it 
could equally be reflective that the policies and procedures were lax, and 
that sale of minors may equally have occurred on other occasions. 

145. It is difficult to draw any particular conclusion, but the Committee is 
satisfied that ultimately the licensee and its staff have been reminded of 
their obligations with respect to sales to underage persons, and the 
significant consequences which may arise. We also accept that the 
licensee has bolstered its policies and procedures to make future 
unlawful sales less likely. 

146. The Committee has some reservations in concluding the applicant is 
suitable to have the licence renewed, on the basis that we are not 
convinced the Applicant properly appreciates the alcohol related harm 
arising from its sales in some cases, nor the risks faced in this location. 

147. The position taken by this applicant was that they do not contribute to 
consumption of alcohol in public, or at the nearby school. That position 
is unrealistic. It is difficult to know whether the applicant genuinely 
believes that their products are not used in such a way, or whether the 
application was presented with a gloss to support renewal. 

148. There is no statutory definition of 'suitability', however that requirement 
has been discussed and confirmed in many decisions of the authorities 
and courts over the years. In Re Karambayev Ltd, the Authority 

24 Birthcare, paragraph 49. 
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confirmed that the definition of suitability has not changed with the 
introduction of the Sale and Supply of Alcohol Act 2012.25 The former 
Authority has accepted the ordinary dictionary definition of suitably as 
being "well fitted for the purpose, appropriate". In the High Court 
judgment of Re Sheard the Court endorsed considering suitability on the 
basis of its ordinary meaning.26 

149. In Re Nishchay's Enterprises Ltd27
, the Authority said that: 

" .. . suitability is a broad concept and the assessment of it 
includes the character and reputation of the applicant, its 
previous operation of premises, its proposals as to how the 
premises will operate, its honesty, its previous convictions and 
other matters. It also includes matters raised in reports filed 
under s 33 of the Act and those reports may raise issues 
pertaining to the object of the Act as set out in s 4." 

150. In order to find that the applicant is suitable, the Committee must make a 
positive finding, and the obligation to demonstrate suitability sits with the 
applicant. Furthermore, suitability is considered in light of the particular 
proposed premises. In Page v Police Panckhurst J held:28 

'1Section] 13(1)(a) provides that the applicant for an on-licence 
must demonstrate his or her suitability. In other words what is 
required is a positive finding. That implies an onus upon the 
applicant to demonstrate suitability. Such suitability is not 
established in a vacuum but in the context of the particular case: 
for example the place, the intended business (here in a difficult 
central city location), the nature of the business itself, the hours 
of operation and the intended activities, provide the basis for the 
assessment of the individual. Where that person is 
inexperienced in business generally, or in relation to the 
licensing industry, then it is likely that a very favourable view of 
their abilities will be an essential prerequisite." 

151. In Re Nishchay's Enterprises Ltd the Authority confirmed the importance 
of an applicant's understanding of the community, and particularly its 
vulnerabilities.29 The Authority stated: 

"In attempting to establish its suitability, the failure of the 
directors of the applicant to have read the 2012 decision was 
unfortunate. That decision detailed the liquor abuse difficulties 

25 Re Karambayev Ltd [2013] NZARLA 1214. 
26 Re Sheard [1996) 1 NZLR 751, [1996] NZAR 61 (HC) . 
27 Re Nishchay's Enterprises Ltd [2013) NZARLA 837. 
28 Page v Police HC Christchurch AP84/98, 24 July 1998. 
29 Re Nishchay's Enterprises Ltd, supra. 
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inherent in an off-licence in the premises. It was essential that 
the applicant knew of the difficulties with the premises; so it 
could explain how it would cope with them." 

152. The Authority expressed similar views in the later case of Re R S Dhillon 
Ltd which was considered under the current 2012 legislation. 30 Again, 
the Authority concluded that the applicant seemed to have no knowledge 
of the locality or the potential problems associated with that locality, and 
that this went to the applicant's lack of suitability. The Authority went on 
to say: 

'The fact that the applicant seemed to have no knowledge of the 
locality or the potential problems associated with it goes to its 
lack of suitability. If the applicant had indicated some knowledge 
of the environment in which it proposes to set up a bottle store, 
then it follows that it would have discussed the measures 
necessary to assist in the minimisation of harm caused by 
excessive or inappropriate consumption of alcohol purchased at 
its premises. " 

153. In the course of the hearing, the Committee has heard little if any 
evidence from the Applicant, directed toward ensuring alcohol is 
consumed safely and responsibly. The almost sole focus was on how 
they sell alcohol. When presented with the evidence from Mr Christie of 
alcohol related harm, that was dismissed as being "anecdotal", and "just 
as likely to be associated with another off-licence (or even on-licence)".31 

Similarly when Mr Christie presented photographs and evidence 
showing that alcohol was being regularly consumed in the primary 
school 170 metres from the premises, the Applicant's response was that 
the school had not complained to them. In our view, whether the school 
had complained directly is immaterial. Consuming alcohol in a primary 
school is not only unlawful, it causes both direct and indirect harm to the 
school and the children who attend. A responsible licensee when 
presented with this type of information would have contacted the school 
to discuss the matter further, and evaluate whether it could apply 
measures to identify ways to limit future episodes. Mr Christie's 
evidence had been presented well in advance of the first hearing, and 
there was ample opportunity for the Applicant to, at the very least, 
contact the school to discuss the matter. 

154. We have heard no evidence or submission for the Applicant, that they 
have attempted to engage with the community, to determine what harm 
may relate from consumption of alcohol sold by them, or considered 
ways that this could be minimised. The Committee was surprised at this 

30 Re R S Dhillon Ltd (2013] NZARLA 920. 
31 Mr Joseph's written brief of evidence. 
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given the location of these premises to other licenced premises and 
sensitive facilities, and the volume of alcohol it sells into the community. 

155. We recognise that by the time of the hearing, there was no opposition 
from the reporting agencies with respect to suitability. However, we also 
recognise that prior to the hearing, the Applicant had agreed to a 
conditions prohibiting single sales of alcohol. It is clear from Mr Pupich's 
evidence, that that concession had gone some way to the MOH not 
objecting on the grounds of suitability. On that basis the MOH did not 
advance evidence with respect to suitability. During her concluding 
submissions, Mr Arthur-Young advised the earlier agreement to the 
single sales condition was withdrawn. We recognise that this change of 
position has impacted how the reporting agencies may have approached 
this case with respect to suitability. 

156. Whether there is any objection or opposition on the grounds of 
suitability, the Committee must still consider whether the suitability 
criterion has been established. As discussed above, while we do hold 
concerns, on balance, but by a narrow margin, we accept that suitability 
has been established. 

Amenity and Good Order 

157. Section 131 requires that the Committee consider: 

"whether (in its opinion) the amenity and good order of the 
locality would be likely to be increased, by more than a minor 
extent, by the effects of a refusal to renew the licence" 

158. Parliament has provided guidance on the 'amenity and good order' 
consideration, at section 5, which defines that consideration as follows: 

"amenity and good order of the locality, in relation to an 
application for or for the renewal of a licence, means the extent 
to which, and ways in which, the locality in which the premises 
concerned are situated is (or, in the case of a conveyance, the 
localities where the conveyance is likely to travel are) pleasant 
and agreeable" 

159. Further guidance to the interpretation of 'amenity and good order' is 
provided in section 106: 

106 Considering effects of issue or renewal of licence on 
amenity and good order of locality 

(1) ... 
(2) In forming for the purposes of section 131 (1 )(b) an opinion 
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on whether the amenity and good order of a locality would be 
likely to be increased, by more than a minor extent, by the 
effects of a refusal to renew a licence, the licensing authority or 
a licensing committee must have regard to the following matters 
(as they relate to the locality): 

(a) current, and possible future, noise levels: 
(b) current, and possible future, levels of nuisance and 
vandalism. 

160. When considering whether to renew the licence, the Committee must 
consider the evidence before it regarding any current or likely future 
noise levels or nuisance which may arise from the premises. The 
Committee must ask whether this has the effect of diminishing the 
amenity and good order of the locality in that it makes the area less 
pleasant and agreeable and, if so, whether a refusal to renew the licence 
would increase the amenity and good order to more than a minor extent. 

161. In the course of the hearing, the Committee has heard considerable 
evidence of negative effects on the community, which would fall within 
the amenity and good order consideration. That is especially the 
evidence from Mr Christie, which is first hand evidence of noise, 
vandalism and nuisance. That evidence was consistent with the 
evidence from the Police, including Mr Robertson's statement. 

162. On balance however, we consider that declining to renew the licence will 
not result in more than a minor increase in amenity and good order. 
That is particularly in light of the number of other licenced premises in 
the vicinity of the premises. 

163. The Committee considers the imposition of conditions and reducing 
hours of trade as discussed below, will go some way to improving the 
amenity and good order of the locality. 

Days and hours 

164. The applicant seeks a licence to trade seven days per week, to 11 :OOpm 
each day. 

165. The MOH and Police seek a reduction in those hours to 9:00pm each 
day. 

166. In the course of the hearing, the Police have provided data setting out 
the calls for assistance it has received from the area around these 
premises. Sergeant Rapira-Davies advised that the offences selected 
for the report, are offences where Police commonly find alcohol to be 
involved. Police accept that not all of those reported events would 
involve alcohol. However some offences (intoxication offences) 
obviously will involve alcohol in almost all cases. 

167. The data presented included details with respect to the time of the day, 
and day of the week. 32 

32 The graphs below were prepared by the Committee from the Police source data. 
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Days of the week in relation to alcohol related harm 

168. In relation to days of the week, there is a peak on Saturdays and 
Sundays: 

Police Calls for Assistance 
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169. The Saturday and Sunday peak is significantly more pronounced when 
considering the data with respect to breaches of the liquor ban: 

Liquor Ban Breaches 
By day of week -1/1/15-13/12/15 
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170. In relation to the Emergency Department admissions, the 'heat map' 
provided by the MOH confirms peak admissions on Saturday and 
Sunday mornings. There is a lesser peak on Thursday mornings. The 
combined male and female heat map shows: 
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171. It would be wrong to consider that all hospital admissions for alcohol 
related harm arise from off-licence premises, but a significant proportion 
will. That is on the basis that: 

• Around 76% of alcohol in New Zealand is purchased from off
licence premises. 33 

• By and large, more risk is posed with off-licence consumption, for 
the simple reason that individuals are not supervised by a 
licensee, who faces serious consequences if they have 
intoxicated patrons on their premises, or serve alcohol to an 
intoxicated person. 

• In the event a person becomes or nears intoxication in on-licence 
premises, most licensees have sound policies and procedures for 
ensuring that person remains safe. 

Time of the day in relation to alcohol related harm 

172. With respect to time of the day, the Police data confirms a peak in the 
later night, and early morning for calls for assistance: 

33 http://www. justice .govt. nz/publ ications/q lobal-pu blications/e/the-effectiveness-of -alcoho 1-
pricing-policies/appendix -1-20 13-the-new-zealand-alcohol-market#supply 
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173. There is a similar peak for breaches of the liquor ban, in the later night I 
early morning: 

Liquor Ban Breaches 
By time of day -1/1/15-13/12/15 
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17 4. If the Police calls for assistance and liquor ban breaches are considered 
on the same graph, it is noteworthy that the peak for liquor ban breaches 
is more concise, and occurs around one to two hours prior to general 
calls for assistance. 
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175. In the Committee's assessment, the liquor ban breaches are of particular 
relevance to this application. It can be accepted that almost all alcohol 
consumed on the street, in breach of the ban, is likely to have been 
purchased from off-licence premises. Of course some purchases will 
not be from the Applicant's premises, but the Committee considers it is 
likely a proportion will have been. 

176. Based on the above, as we will discuss below, we consider there are 
reasonable grounds to reduce the hours of operation to 9:00pm on 
Friday and Saturday nights. 

Manner in which alcohol has previously been sold or supplied 

177. There is evidence which supports a conclusion that the Applicant has 
engaged in responsible trade, and also that it has engaged in 
irresponsible trade. The overall evidence from the reporting agencies 
supports that this operator has traded responsibly and in line with its 
legal restrictions. There is also evidence, of some irresponsible trade, in 
that the licensee has sold alcohol to an underage person. The 
Committee recognise there has been only one failed controlled purchase 
operation, but it also must be recognised that only one controlled 
purchase operation has ever been conducted on these premises. 

178. Overall, the Committee concludes this consideration would tend to fall in 
favour of renewal. 

Conclusion with respect to section 1 05 and 131 

179. We conclude the evidence does favour that the application should be 
renewed. We do have concerns with respect to suitability, and hours, 
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but we consider those can be addressed by way of conditions. 
Furthermore, when those concerns are balanced against other factors 
more positively supporting renewal, we conclude that a renewal is 
supported. 

CONDITIONS 

180. The Act requires that certain conditions apply to off-licence premises, 
and also provides the Committee with discretion to apply wider 
conditions otherwise. The relevant provisions are sections 116 and 117: 

116 Particular discretionary conditions, and other 
compulsory conditions: off-licences 

(1) The licensing authority or licensing committee concerned 
may issue an off-licence subject to conditions of any or all of the 
following kinds: 

(a) conditions prescribing steps to be taken by the 
licensee to ensure that the provisions of this Act relating 
to the sale of alcohol to prohibited persons are observed: 

(b) conditions prescribing the people or kinds of person to 
whom alcohol may be sold or supplied: 

(c) in the case of premises where (in the opinion of the 
authority or committee) the principal business carried on 
is not the manufacture or sale of alcohol, conditions 
relating to the kind or kinds of alcohol that may be sold or 
delivered on or from the premises. 

(2) The licensing authority or licensing committee concerned 
must ensure that every off-licence it issues is issued subject to 
conditions-

(a) stating the days on which and the hours during which 
alcohol may be sold or delivered; and 

(b) ... 

(3) In deciding the conditions under subsection (2)(a) subject to 
which a licence is to be issued, the licensing authority or 
licensing committee concerned may have regard to the site of 
the premises in relation to neighbouring land use. 

(4) ... 
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117 Other discretionary conditions 

(1) The licensing authority or licensing committee concerned 
may issue any licence subject to any reasonable conditions not 
inconsistent with this Act. 

(2) The generality of subsection (1) is not limited or affected by 
any other provision of this Act. 

Days and Hours 

181. Section 116(2) requires that the Committee provide a condition on the 
licence, as it relates to the days and hours during which alcohol can be 
sold or supplied. Section 116(3) requires that we give consideration to 
neighbouring land use. 

182. We consider there is sufficient evidence to support reducing trading 
hours for these premises on Friday and Saturday. That is based on a 
range of factors, including: 

a. Rates of alcohol related harm reflected in the Police and 
Hospital data on those days. 

b. The premises being located in a significant centre of alcohol 
related consumption, that is the Courtenay Place precinct 
(neighbouring land use) 

c. Similarly the premises being located close to residential 
dwellings (neighbouring land use). 

d. Close proximity to a primary school (neighbouring land use) 

e. Evidence presented from Mr Christie supporting real 
consequences for that community from off-licence alcohol 
consumption later in the evenings and weekends. 

183. We are satisfied there is evidence to support a reduction of hours on 
Friday and Saturday evenings, but we do not consider there is sufficient 
grounds for reducing hours for the other days of the week, as any further 
reduction would not be proportionate to the identified harm. 

184. In terms of hours, we agree with the Police and MOH, that hours to 
9:00pm would be reasonable on Friday and Saturday. That is 
particularly taking account of the peak of incidents and offending in the 
later evening. 

185. We have considered the Applicant's submission that if there was a 
reduction of hours, people would simply purchase off-licence alcohol 
elsewhere, or purchase larger volumes earlier. We accept that either 
situation may occur. However we are also minded that these premises 
are the closest bottle store to the end of Courtenay Place. While 
potential patrons may go else where after 9:00pm on Friday or Saturday, 
they would have a reasonable distance to walk to an alternate bottle 
store, which may be a significant disincentive. 

36 



242

186. We agree that patrons may purchase larger volumes of alcohol earlier. 
However we note that the evidence from the MOH was that people who 
purchase alcohol later at night are more likely to drink it that night, 
compared with purchases earlier in the day. There is a degree of 
common sense, that a person who may be under the influence of alcohol 
may make poor choices about obtaining and consuming further alcohol. 
If that further (off-licence) alcohol is easily obtainable, more harmful 
consumption may arise, than when the drinking episode is pre-planned. 

187. We are also minded that Mr Joseph had accepted in his evidence, that 
there had been a reduction in overall alcohol related harm, with the 
reduction in national 'default' hours. Therefore the Applicant's own 
witness supported a correlation between reduced hours, and reduced 
alcohol related harm. 

188. We have also considered Mr Joseph's submission that there would be 
an inequity if the hours for these premises were to be reduced, when 
other premises could trade later. We accept that view, but it is not 
determinative. There is no provision in the Act to take commercial or 
equitable considerations into account, when deciding applications for 
licences to sell alcohol. The community's statutory expectation in having 
alcohol related harm minimised, does not yield to a licensee's 
commercial or equitable interests. 

Low strength spirits 

189. Sergeant Rapira-Davies submitted that a condition should be included 
on the licence, which prohibited the sale of high volume, low alcohol 
content spirits. 

190. The Committee declines to include this condition for the following 
reasons. 

191. The sale of this type of product is not precluded in either the Act or 
associated Regulations. Section 116(1 )(c) would allow the Committee to 
restrict particular 'kinds' of alcohol, and that could include low strength 
spirits. While we accept the Police evidence that there is a potential 
harm arising from this type of alcohol, we are not persuaded there is 
sufficient evidence to establish that prohibiting this kind of alcohol will 
materially influence a reduction in harm. 

192. The Committee considers that general prohibition of certain forms of 
alcohol would be better placed as a matter for central government. 

Single serves of alcohol 

193. As noted above, the Applicant originally agreed to a condition on the 
licence that there be no single sales of RTD's and 'mainstream beer'. 
However during the Applicant's concluding submissions, that consent 
was withdrawn. 
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194. As we have indicated above, the Applicant had provided a definition 
which could have been applied to the licence, which in our view was 
very workable. 

195. Notwithstanding the withdrawal of consent for this condition, the 
Committee could nevertheless include this restriction as a condition. 

196. If the Committee was to include a restrictive condition, we would only do 
so where the result would be a likely benefit consistent with the object of 
the Act, being the minimisation of alcohol related harm. 

197. Mr Fowlie stated in his brief of evidence in relation to single sales that 
"On average we would sell about one unit per day." In his oral 
evidence, Mr Fowlie reported that on average 1.25 single sale units 
would be sold each day. 

198. The Committee was surprised at that figure. We note, without this 
having been a determinative factor in our decision, that in a later hearing 
on 18 May 2016 (Re Karamsar Enterprises Ltd), the evidence from that 
operator was that they would sell approximately 15 single sales of beer, 
and 15 single sales of RTD's each week per store. That hearing related 
to two off-licence premises in Karori, with patronage considerably less 
than Liquor King on Kent Terrace. The Committee cannot immediately 
see why this applicant's single sales would be considerably less. 

199. However, we will accept the Applicant's unchallenged evidence, that the 
sales each day are of around 1.25 single units. At that level, we 
consider the principle of de minimus must apply, and conclude there 
would not be reasonable grounds for imposing a single sale condition. 

Labelling alcohol sold 

200. As confirmed in Christchurch Medical Officer of Health v J & G Vaudrey 
Ltd?4 

"The relevant body is also vested with a general discretion to 
'issue any licence subject to reasonable conditions not 
inconsistent with this Act', the generality of which is not limited 
by anything else in the Act. " 

201. During the Committee's deliberation, we formed the preliminary view, 
that there may be merit in including a condition on the licence requiring 
that the Applicant label products it sells and its carry bags in some way, 
in order that it can be identified in future from which premises 
problematic products have been sold. 

202. As discussed above, the object of the Act looks not only to how alcohol 
is sold or supplied, but also consumed. Consumption occurs away from 
off-licence premises, and without supervision of the licensee. 

34 Christchurch Medical Officer of Health v J & G Vaudrey Ltd [2015] NZHC 2749, at 
paragraph 31 . 
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203. The common position taken by off-licence licensees at the time of 
renewal, is that they do not consider the products they sell result in 
material levels of alcohol related harm. In this case for example, the 
Applicant was reluctant to accept that alcohol they sold resulted in harm 
in the community, beyond the two 'proven' episodes35

. In an off-licence 
of this size and location, such a position is naive at best. 

204. In fairness to this applicant, when photographs of empty alcohol 
containers on the street and school were produced, the Applicant 
accepted that some were items they sell, and to that extent accepted 
there was a possibility they had sold it. Given the products are not 
labelled, the end result is that evidentially, there could be no more than a 
possibility that this licensee sold the particular units in fact. 

205. The Committee can see utility in requiring that products sold, and carry 
bags, to be labelled in such a way, to confirm from where they were 
sold. That is for a number of reasons. 

205.1. Having products identifiable to a particular store will assist the 
licensee as well as the reporting agencies, to gather solid information 
as to how those products are being consumed. That will better inform 
the licensee (and the reporting agencies) and support them in looking 
for ways that the products can be sold to minimise harm. For 
example: 

205.1.1. Security camera footage may assist in identifying 
individuals using alcohol harmfully, and the licensee of its 
own motion could decline such individuals future sales. 

205.1.2. Similarly, if the licensee is able to identify problematic 
users of alcohol, they could offer appropriate support to 
assist them to minimise any resultant future harm. 

205.1.3. The licensee may elect to restrict sales of problematic 
products at particular times of the day, or decline to sell 
those products at all. 

205.1.4. Members of the community would be able to inform the 
licensee if they were being affected by alcohol related harm 
from alcohol supplied by that licensee. 

205.1.5. Health services could better target health promotional 
activities, if they could determine where supply from 
problematic consumption arose. 

205.2. At the time of renewal, the Committee would have better 
information to inform its decision-making. That information may 
assist the applicant. As an example, if there was no real 
evidence supporting alcohol related harm in the community from 
particular premises, the Committee may increase trading hours 
for the premises. Alternately, if there was compelling evidence 
of harmful trade, there may be more restrictive conditions 
applied to minimise harm to the community. 

35 The failed CPO, and record in the Rata-Ora study. 
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205.3. Labelling may serve as a helpful reminder to staff who sell 
alcohol, that their sales may have consequences to their 
employer or the community after the sale is concluded. 

206. This type of condition was not discussed at the hearing, and the 
Committee is unaware of such an approach being taken in any other 
cases. For that reason, the Committee wishes to invite the Applicant, Mr 
Christie, and the reporting agencies, to file further written submissions 
directed specifically to the proposal to impose a licence condition 
requiring labelling of all products sold by the Applicant. It is for each 
party to determine what their submissions may include, if any are filed at 
all. However points which may be addressed could include: 

a. Utility of such a condition, particularly in light of the object of the 
Act. 

b. How such a condition would sit within the Act, or any other 
relevant legislation. 

c. Reasonableness of such a condition. 

d. If labelling was to occur, what form might it take (e.g. would it be 
stickers or some other form of marking, what size, where would 
they be placed, what would they state, what products should be 
labelled). 

207. The parties may provide any written submission on the proposed 
labelling condition on the basis of the following timetabling: 

a. Written submission from the applicant to be filed with all parties 
by 4:00 pm on 16 June 2016. 

b. Written submissions from Mr Christie and the reporting agencies 
to be filed by 4:00 pm on 30 June 2016. 

c. Concluding written submissions from the Applicant to be filed by 
4:00 pm on 14 July 2016. 

208. For the avoidance of doubt, the Committee will not accept any 
submissions on matters other than the issue of labelling. While a draft 
decision has been provided, that is only to provide context to the 
proposed labelling condition. Once the Committee has received the 
submissions from the parties as set out in timetabling above, the hearing 
will be closed, and final decision issued in due course. 

FURTHER SUBMISSIONS ON LABLING PRODUCTS OR CARRY 
BAGS 

209. The Committee received further written submissions from the Applicant, 
Police and Medical Officer of Health on the issue of labelling. No further 
submissions were received on this issue from Mr Christie or the 
Inspector. 

36 The remainder of this decision has not been provided to the parties in draft, and considers 
the further submissions received from the parties on the draft decision. 
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Applicant's submissions 

210. Initial and concluding submissions were received from the Applicant, 
which we summarise as follows: 

21 0.1. The Applicant opposes the proposed labelling condition. 

21 0.2. The condition would not be reasonable, would be inconsistent 
with the object of the Act, and not based on a proper evidential 
foundation. 

21 0.3. Labelling products would be unreasonably burdensome. 

21 0.4. Any information obtained from labelling will not result in material 
benefits with respect to reducing alcohol related harm. 

21 0.5. There is a high risk that any information obtained will be 
"misused, overstated and selectively interpreted by reporting 
agencies in future". 

21 0.6. Most off-licence alcohol is consumed on private premises, and 
the containers disposed of, so identification of point of purchase 
will not be of assistance in those cases. 

21 0.7. The Applicant already undertakes some of the measures 
discussed in the draft decision, such as CCTV monitoring. 

21 0.8. It would be impractical and cost prohibitive to label all products, 
with an estimated cost of around $70,000 per year for this store. 

21 0.9. It would not be practical to have 'source labels' applied with 
manufacture, given a production run may be sold to and from 
multiple outlets. 

210.10. The proposed condition would be anti competitive and breach the 
Commerce Act 1986, because the applicant will be unable to 
operate with the same 'freedoms' which its competitors can . 

210.11. The proposed condition would be inconsistent with the Act, 
given sections 397 to 404 provide the Governor-General the 
power to introduce regulations to control a range of matters, 
including labelling. 

210.12. Lion Liquor Retail Limited is actively involved in a number of 
programmes to promote the safe and responsible consumption 
of alcohol. 

210.13. Any benefit from labelling will be indirect at best. 

21 0.14. There can be no certainty that similar conditions will be applied 
to other licences. 
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