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interpret in that way would be anathema to the purpose of the Act. Conversely, the 

purpose will be constrained by text. 14 These two cardinal principles have been 

described as the ' twin pillars ' of statutory interpretation .15 

[26] What has emerged as somewhat of a locus classicus as to the proper approach 

to statutory interpretation is the judgment of Tipping J in Commerce Commission v 

Fonterra Co-operative Group Ltd:16 

[22] It is necessary to bear in mind that s 5 of the Interpretation Act 1999 
makes text and purpose the key drivers of statutory interpretation. The 
meaning of an enactment must be ascertained from its text and in the light of 
its purpose. Even if the meaning of the text may appear plain in isolation of 
purpose, that meaning should always be cross checked against purpose in 
order to observe the dual requirements of s 5. In determining purpose the 
court must obviously have regard to both the immediate and the general 
legislative context. Of relevance too may be the social , commercial or other 
objective of the enactment. 

[27] There are of course limits to the judicial role when interpreting statutes; 

Judges are not legislators. 

Wellington: 17 

As Doogue J stated in Hunia v Parole Board at 

... it is not for this Colllt to guess at what purpose the Legislature intended 
and rewrite the provision. It is for the Legislature to make clear what it 
intended. It is simply not clear from the section as it stands. Arguments can 
be made . .. in both directions. Of first importance, however, is that for this 
Court to give the section the meaning that the Crown argues for would 
require this Colllt to give no effect to the clear wording of the section and to 
write into the section a reference to another section when the Legislature has 
chosen to make no reference to that other section. It may well be ... that the 
Legislature may have had an unstated intention .. . That may or may not be 
the case. It is not for this Court to impose its view on what should be the 
provisions of the section in place of what the Legislature has said in the 
section . 

[28] The present case, in my view, is one where arguments cut both ways. It is not 

for this Court to re-write legislation recently passed . It is rather to look at text, 

purpose, and other permissible aids in interpretation to ultimately ascertain the 

intention of Parliament, and thereby the effect of the relevant sections . 

14 

IS 

16 

17 

Holler v Osaki [20 14) NZH C 1977, [2014) 3 NZLR 791 at [32). 
Commissioner of Inland Revenue v Challenge C01p Ltd [ 1986] 2 NZLR 51 3 (CA) at 549. 
Commerce Commission v Fonterra Co-operative Croup Ltd [2007] NZSC 36, [2007) 3 NZLR 
767 (citations omitted). 
Hunia v Parole Board at Hlellington (200 I) 18 CRNZ 543 (HC) at 551 - 552. 
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[29] Of final relevance in this case is the extent to which extrinsic material may be 

relied upon when interpreting a statute. There is a long history of using such 

materials, the purpose of which was aimed at taking account of the mischief against 

which a statute was enacted as a palisade. 18 Today it is common ground that such 

material can assist, but there is a need to proceed with due caution. Resort should 

only be had when plain words and purpose are not dispositive of the issue or, in other 

words, where there remains some ambiguity which may be diminished by those 

materials. 19 

[30] In order to engage in this exercise of statutory interpretation, it is now 

necessary to set out the relevant provisions, and in doing so to consider the scheme 

of the Act. I will then turn to consider what may be further permissible aids to 

interpretation here. 

Scheme of the Act 

[31] The scheme of the Act, as it relates to the licensing or re-licensing of off-

license premises, can be summarised as follows: 

18 

19 

20 

21 

22 

(a) The general purpose of the Act is, for the benefit of the community as 

a whole, to implement a new system of control over the sale and 

supply of alcohol.20 The characteristics of this new scheme are to be 

that it is reasonable, and its administration is to assist in achieving the 

object of the Act.21 

(b) The object of the Act is intended to ensure alcohol is sold, supplied 

and consumed safely and responsibly, and to minimise the harm 

caused by the inappropriate or excessive consumption of alcohol.22 

(c) The holder of an off-licence may sell alcohol for consumption at a 

location away from the premises where the alcohol is sold.23 Off-

R v Secretmy of State for the Environment, Transport and the Regions, £-r parte Spath Holme 
Ltd [200 I] 2 AC 349 (HL) at 397 . 
!11/i/ton v Director of Public Prosecutions [2007] EWHC 532 (Admin), [2008] I WLR 2481 . 
Sale and Supply of Alcohol Act 2012, s 3( I). 
Section 3(2). 
Section 4( I). 
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23 

24 

25 

26 

27 

28 

29 

licence premises may sell alcohol daily between the hours of 7 am and 

11 pm (as a default position)_24 

(d) The holder of a licence must comply with every condition subject to 

which the licence has been issued or renewed.25 

(e) An application for a licence must be filed with the relevant District 

Licensing Committee, in the manner and form prescribed by the Act 

and regulations, together with the prescribed fee. 26 Within I 0 

working days of filing the application, a notice of the application must 

be displayed in a conspicuous place on or adjacent to the site to which 

the application relates'. Within 20 working days of filing the 

application, the applicant must give public notice ofthe application. 27 

(f) Upon receiving an application for a licence, the secretary of the 

licensing committee must send a copy of the application together with 

all associated documents to (a) the constable in charge of the police 

station nearest the premises (or the secretary's office in the case of a 

conveyance); (b) an inspector;28 and (c) the Medical Officer of Health 

in whose District the premises are situated or in whose District the 

applicant 's principal place of business is situated in the case of a 

conveyance.29 All three parties must inquire into the application, with 

the inspector being required to file a repmt on the application, while 

Section 17. 
Section 43( I )(b). 
Section 63. 
Sections 99 and I 00; Sale and Supply of Alcohol Regulations 2013 . 
Section I 0 I. "public notice" is defined by s 5 to mean, for the purposes of the Act, "a notice 
published as required for the purposes of the provision (or of several provisions including it) by 
regulations made under this Act" . 
" inspector" is defined by s 5 to mean an inspector appointed pursuant to s 197( I) of the Act. 
Section I 03 . "Medical Officer of Health" is defined by s 5 to have the meaning given by s 2( I) 
of the Health Act 1956, which is defined as meaning: 

. .. the medical officer of health appointed under this Act for a health district, and 
includes any deputy medical officer of health ; and, for the purposes of Part 4, includes 
any medical practitioner acting under the direction of the medical officer of health 

The Medical Officer of Health is able to delegate his or her functions under s 151 of the Act. 
"district" is defined by s 5 to have the meaning, in relation to a territorial authority, given by s 
5( I) of the Local Electoral Act 200 I, which itself defines "district" as "the district of a local 
authority; and includes a region". 
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30 

31 

32 

33 

34 

35 

the other two must only file a repott if they are opposed to it (it is to 

be assumed they consent if no report is filed within 15 working days 

after they have received the application). 30 

(g) Persons are able to object to the grant of a licence if they have a 

greater interest in the application than the public generally; the 

objection must be in writing and filed within 15 working days after 

the required pub! ic notice is pub! ished. 31 The grounds of objection 

are limited to the criteria for granting a licence ins 105. 

(h) In the case of each objection (by persons generally entitled to object) 

and opposition (by the relevant constable, inspector, and MOH), the 

applicant is to be given a copy.32 

(i) In the ordinary course, a District Licensing Committee will determine 

an application for a licence, but with leave of the chairperson, a 

committee may refer an application to the Authority (together with the 

complete file). 33 Whichever body (the relevant body) determines the 

application, the matters to which they are to have regard are specified 

ins I 05 of the Act.34 

U) The body considering the application is able to reject the 

application:35 

(i) even where there is no objection (by persons entitled to object) 

or opposition (by one or more of the three relevant bodies), 

having regard to the s I 05 criteria; or 

Section I 03(2)-( 4 ). 
Section I 02. 
Sections I 02(5) and I 03(5). 
Section I 04. "authority" simpliciter is not defined by s 5 of the Act. "licensing authority" is, 
however, defined to mean "the Alcohol Regulatory and Licensing Authority continued m 
existence by section 169( I) which provides: 

This section continues in existence an authority to be called the Alcohol Regulatory 
and Licensing Authority. 

When considering the criterion listed at s I 05( I )(h), fw1her guidance is provided by s I 06. 
Sections 107- 109. "local alcohol policy" is defined by s 5 to mean a policy in force under s 90 
of the Act. 
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36 

37 

38 

39 

40 

(ii) where the application is contrary to any local alcohol policy 

(or may set conditions where there is a local alcohol policy 

and issue of the licence without conditions would be contrary 

to the policy). 

(k) There are specific provisions relating to the grant of licences for 

supermarkets and grocery stores. 36 They are relevant) y: 

(i) only certain types of alcohol (beer, mead, wine, or a food 

flavouring not suitable to be consumed undiluted) may be sold 

in a supermarket, none of which may exceed 15 per cent 

alcohol by volume when measured at 20 degrees Celsius. 37 

(ii) when granting a licence or renewal m relation to a 

supermarket, the relevant body must impose a condition 

describing one area within the premises as a permitted area for 

the display and promotion of alcohol (single-area condition).38 

(iii) a single-area condition may either be one single area, or 

divided up into a maximum of three areas. 39 If more than one 

area, the perimeter of each must be described separately, and 

the relevant body must designate one sub-area as the core area, 

one as the secondary area, and (if there are three areas) one as 

the overflow area. 40 Such an area, or areas as the case may be, 

Sections 112-115. "supermarket" is not defined, though s 32(1 )(e) requires that all supermarkets 
have a floor area of at least I ,000 square metres. "grocery store" has the meaning given to it by 
s 33 , which provides: 

grocery store means a shop that-
( a) has the characteristics normally associated with shops of the kind commonly 

thought of as grocery shops; and 
(b) comprises premises where-

(i) a range of food products and other household items is sold; but 
(ii) the principal business carried on is or will be the sale of food products. 

Section 58. 
Section 112(1). "single-area condition" is defined by s 5 to mean "a condition under s 112(2)" . 
Section 113(3). 
Section 113(3)(a) and (b). 
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41 

42 

43 

44 

45 

46 

47 

must be described by a plan showing the configuration and 

arrangement of the areas, and their perimeter.41 

(iv) the effect of a single-area condition is threefold:42 

Section 113(2). 

(A) no alcohol may be displayed, promoted or advertised 
4' outside ofthe area(s); ~ 

(B) the premises cannot be reconfigured (intentionally or 

otherwise) so as to contravenes 113(5)(b);44 and 

(C) no display, promotion, or advertisement of a non

alcohol product may be: 

(I) in the case of a core area/single area, at any 

place within the area;45 

(2) in the case of a secondary area, where there are 

only two areas, at any place within the area, 

unless it occurs at a time when alcohol is not 

being displayed, promoted or advertised;46 

(3) in the case of a secondary area, where there are 

three areas, at any place within the area, unless 

it occurs at a time when alcohol is not being 

displayed, promoted or advertised in either the 

secondary area or the alcohol area;47 

Section 114(5) provides that neither a sign giving directions to the alcohol area, nor various print 
materials containing a promotion of, or advertisement for, alcohol is a promotion for the 
purposes of s 114. 
Section 114(1 )(a). 
Section 114(1)(b), which effectively mirrors s 113(5)(b). 
Section 114(2), (3)(a) and ( 4)(a). 
Section 114(3)(b ). 
Section 114( 4 )(b). 
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48 

49 

50 

51 

52 

(4) 111 the case of an overflow area, at any place 

within the area, unless it occurs at a time when 

alcohol is not being displayed, promoted or 

advertised in the overflow area. 48 

(v) the body considering an application "must describe an alcohol 

area within the premises only if, in its opinion", it is a single 

area and the premises will not be configured so that (in effect) 

the area, or areas, do not contain any or all of (i) any area of 

the premises directly between the entrance and the main body 

of the premises; or (ii) any area of the premises directly 

between the main body of the premises and the general point 

of sale.49 

(vi) the purpose of the provisions I have described above at [31 ](k) 

is "to limit (so far as reasonably practicable) the exposure of 

shoppers in supermarkets and grocery stores to displays and 

promotions of alcohol , and advertisements for alcohol".50 

Relevantly, in describing an alcohol area, the relevant body is 

mandated to "have regard" to this purpose.51 

(vii) there are certain transitional provisions relating to single-area 

conditions for certain licence renewals. 52 They are not 

engaged here. 

Section 114(4)(c). 
Section 113(5). "general point of sale" is defined, for the purposes of s 113 and 114, to mean 
anything that is : 

(a) a checkout, till , or cashbox where goods other than alcohol (or alcohol and 
goods other than alcohol) may be bought; or 

(b) a device by which goods other than alcohol (or alcohol and goods other than 
alcohol) may be paid for without the involvement of any person other than the 
buyer. 

Section 112(2) . 
Section 113( 1 ). 
Section 115 . 
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(I) Beyond the single-area condition I have described above, ce1tain 

fUJther specific conditions may or must be imposed in relation to the 

issue of off-licences. 53 They are not engaged here. 

(m) The relevant body is also vested with a general discretion to " issue 

any licence subject to reasonable conditions not inconsistent with this 

Act", the generality of which is not limited by anything else in the 

Act. 54 

(n) Any conditions are able to apply differently to different parts of the 

premises, and/or differently to the same part of the premises at 

different times and/or on different days. 55 There is an ability to apply 

to vary or cancel any conditions attaching to a licence. 56 

[32] The process I have described above relates to applications for licences. There 

IS a discrete process for processing renewals which, in large part, mirrors that 

described. Relevantly, however, where an application for a renewal is both 

unopposed and has no objections, the relevant body is vested with jurisdiction to 

determine the application on the papers. 57 However, there is a general ability to 

either consider a matter on the papers or to convene a public hearing to consider the 

application where an application is not objected to (the section is silent as to 

opposition).58 Where an objection is filed within time, a public hearing must be 

convened, subject to limited exceptions. 59 

External materials 

[33] The Act has its genes1s 111 a report of the Law Commission. 60 The 

Commission was convened to consider the issue of alcohol reform as a result of 

concerns that had progressively arisen over New Zealanders ' approach to the 

53 

54 

55 

56 

57 

58 

59 

60 

Section 116. 
Section II 7. 
Section 118. 
Section 120. 
Section 134. 
Section 202. 
Section 202(3) . 
Law Commission Alcohol in Our Lives. Curbing the Harm (NZLC R 114, April 20 I 0). 
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consumption of alcohol , and attitudes towards alcohol generally. In the summary to 

the report, the Law Commission stated that "[a]lcohol is a legalised drug with the 

potential to cause serious harm".61 It continued: 

4 New Zealanders have been too tolerant of the risks associated with 
drinking to excess. Unbridled commercialisation of alcohol as a 
commodity in the last 20 years has made the problem worse. New 
Zealanders now spend an estimated $85 million a week on alcohol. 

[34] The specific harms stemming from alcohol include the commission of 

criminal offences, the health issues associated with alcohol, the "catalogue of harms 

visited upon third parties", the general harm to society (education, workplace 

productivity, friendships etc), and the public nuisance aspect of excessive alcohol 

consumption.62 These harms are now reflected in the Act 's purpose and objects. 

[35] In considering these issues, the Commission confronted the role of 

supermarkets and the way in which alcohol is sold in them.63 This concern was 

introduced by the following prefatory remarks: 

8.79 Concerns about the way in which alcohol is sold in supermarkets can 
be addressed by applying a mandatory condition on supermarkets 
regarding the placement of alcohol within the store. 

[36] The concern seems to have been the prominence with which alcohol was 

displayed in supermarkets, patticularly near the entrance, checkouts, ends of aisles 

and commonly purchased goods.64 Supermarkets are of particular concern because 

of their ability to increase availability (large stores) and decrease price (substantial 

bargaining power and low profit margins).65 It was noted that the prominence of 

alcohol in supermarkets had also been a concern under the previous regime in the 

Sale of Liquor Act 1989.66 

6 1 

62 

63 

64 

65 

66 

At [2]. 
At [I 0]. Harm is specifically addressed at 69- 95. See too the issues paper, Law Commission 
Alcohol in Our Lives: An Issues Paper on the Reform of New Zealand's Liquor Laws (NZLC 
IP 15 , 2009). 
At [8.79]- [8 .98]. 
At [8 .8 1]. 
At [8 .82]- [8 .83]. 
At [8 .89] , citing Bernard v 0 'Shaughnessy (Newtown New World) LLA PH006/20 10, 13 January 
2010. 
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[37] The Law Commission proposed the following in relation to supermarkets: 67 

8.95 We accept that a single-area restriction would constitute an 
interference in the way that supermarkets operate. Yet the proposed 
new Act would represent a paradigm shift in the way that alcohol is 
sold in New Zealand. It is appropriate that supermarkets share some 
of the responsibility for addressing alcohol-related harm because of 
the large share of the alcohol market in their control. 

8.96 The challenges relating to fluctuating alcohol stocks are not 
insurmountable. A single-area restriction could still allow for greater 
or lesser amounts of shelf or floor space to be used for alcohol so 
long as it remained in a single area. Product placement restrictions 
in supermarkets are not unprecedented given the existing restrictions 
on cigarette placement. We recognise there will be a cost to retailers 
in setting up their alcohol areas in accordance with the proposed 
Act's requirements. However, this is likely to be a one-off cost in 
most instances. 

8.97 Supermarkets have in the past expressed a willingness to adapt store 
layouts to reduce the risk of alcohol-related harm. In its submissions 
to the Select Committee on the Sale of Liquor Bill in 1988, 
Progressive Enterprises acknowledged it was possible to create 
separate areas in its supennarkets in order to restrict the access of 
minors to alcohol. 

8.98 We propose a "single-area restriction", similar to the requirements 
of the Victorian legislation. This would seems to be a sufficient 
control on the placement of alcohol within a supermarket. To 
impose a greater degree of separation, similar to that in New South 
Wales, would appear to impose too great a cost on retailers at this 
stage. The law would restrict the display of all alcohol products to 
one area. Conceivably this could be more than one aisle if the 
supermarket required this. Howeve1~ there should be no displays of 
alcohol products at the supermarkets entrance or at checkouts, as 
these positions seem to be areas of particular vulnerability for 
supermarket patrons. 

[38] The position occupied by the Law Commission was such that it prompted a 

response in the form of a cabinet paper from the Government. 68 While the majority 

of the recommendations were recommended to be adopted by the cabinet paper, at 

least by number, many of the more controversial (and concomitantly substantial) 

recommendations for reform received what might be seen as a more tepid response. 

[39] One such area related to the Commission's proposals concerning the single-

area restriction: 

67 

68 
C itations omitted and emphasis added. 
Office of the Minister of Justice "A lcohol Law Reform: Cabinet Paper" (5 August 20 I 0) . 
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117. The Commission recommends that supermarkets should be required 
to display alcohol in only one area on the premises to limit the 
impact of product placement on price and availability [LC recs. 20 
and 26]. Submissions to the Commission showed significant public 
concern about the visibility and commercialisation of alcohol 
throughout supermarkets, particularly in respect of children and 
people with alcohol disorders. 

120. In relation to the proposal for a single area display restriction in 
supermarkets, I acknowledge that such a restriction could assist in 
reducing the exposure of young people and those recovering fi·om 
alcohol dependency issues to alcohol promotions. Submissions to 
the Commission showed significant public concern about the 
visibility and commercialisation of alcohol throughout supermarkets. 
On the other hand, such a restriction could unduly impede the right 
of supermarkets to manage their own business and creates a risk that 
the alcohol display area is placed in a prominent position, such as the 
front of the supermarket. On balance, I do not recommend 
introducing a single area display restriction for supermarkets 
(recommendation 42). 

[ 40] Nonetheless, from all this, the first conception of what has become the Act, in 

the form of the Alcohol Reform Bill , was born .69 As originally conceived it 

contained no single-area restriction in relation to supermarkets. The first reading of 

the Bill therefore contains no relevant guidance.70 Though it does contain some 

comments stemming from frustration at the lack of meaningful initiatives 

recommended by the Law Commission being implemented. The Hon Lianne Dalziel 

referred to: 71 

... four elements that would have been in this bill , had the Government been 
truly willing to deal with the real issues, instead of the shame we have seen 
of sideswiping and sidelining issues ... 

[ 41] One of the elements referred to is the commercialisation of alcohol , which the 

Hon Lianne Dalziel stated is manifested:72 

69 

70 

71 

72 

... by the fact that alcohol is usually the first thing we see when we enter a 
supermarket these days. We do not have to wait to get to the alcohol aisles, 
because the supermarket has specials right at the front door, ready to greet us 
and to remind us that this is the place where di1t-cheap alcohol gets poured 
into the community. 

Alcohol Reform Bill2010 (236- 1). 
( II November 20 I 0) 668 NZP D 15251. 
At 15254. 
At 14255. 
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[ 42] The Ministry of Justice then prepared a departmental report. 73 Though there 

was not at this stage a clause included addressing the issue of the single-area 

restriction in supermarkets, it was the subject of submission . It is dealt with briefl y 

in these terms : 

Submissions- single display area 

83 . 133 submitters commented on the Law Commission's 
recommendation to require alcohol in supermarkets to be confined to 
a single display area. Of these, almost all supported the proposal. 
The majority of these submitters were either individuals or NGOs 
and community groups. 

Comment 

84. We will report to the Committee on whether the sale of alcohol by 
supermarkets should be further controlled, such as through a single 
display area requirement, in Part 2 of the depatimental repoti. 

[43] In addition to these brief comments, the report does also make some relevant 

comments about the ability to impose conditions generally. I replicate this section 

below: 

73 

Clause 107- Other discretionary conditions 

515. Clause I 07 permits the licensing decision-maker to place any other 
condition on a licence provided that condition is reasonable and not 
inconsistent with the Bill. 

Submissions 

516. 35 submitters commented on this clause, with 60% of them opposed 
to it. Industry submitters, who were largely opposed to the clause, 
commented that: 

516.1. conditions under this clause could be placed without giving 
the licensee a reasonable opportunity to be heard on the 
issue; 

516.2. such conditions would not be subject to appeal ; 

516.3. the clause would create undesirable discrepancies between 
licensing practices in different areas; or 

516.4 . the clause gives too much power to licensing decision
makers . 

Comments 

Social Policy and Justice Group Departmental Report f or the Justice and Electoral Committee: 
Part One (Ministry of Justi ce, May 20 II). 
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517. We acknowledge that conditions placed on a licence under this 
clause may involve expense and inconvenience for the licensee. The 
ability to place any reasonable condition on a licence recognises, 
however, that different communities have different needs, and will 
therefore require different licensing conditions to meet those needs 
to reduce the risk of alcohol-related hann. 

518. We note that conditions placed under this clause would be placed 
following a public hearing, at which the licensee has the right to 
appear, give evidence and examine witnesses. A licensing decision 
can be appealed if the licensee wishes to contest the conditions 
placed on the licence. 

519. Overall, we consider that this clause provides an important ability 
for licensing decision-makers to tailor conditions to meet the precise 
needs to individual I icences and communities. We therefore 
recommend no change to clause I 07. 

[ 44] This was then followed by a further cabinet paper which addressed the issue 

of single-area conditions.74 In that paper it was observed: 

74 

Supermarkets and grocery store eligibility and display requirements 

Current policy 

17. In August 2010 Cabinet accepted the Law Commission 's position to 
make no changes to the eligibility of supermarkets and grocery 
stores to sell alcohol. The Law Commission proposed a single area 
display restriction for supermarkets and grocery stores. Cabinet did 
not support this recommendation due to concems that the display 
could be located in a prominent area of the store, undermining the 
intention to reduce the visibility of alcohol. 

Submissions 

18. Overall 6,538 submitters (form and substantive) commented on 
supermarkets selling alcohol , with most (98.5% form, 84% 
substantive) opposing supermarket sale. 

19. In their oral submissions, Foodstuffs (NZ) Ltd and Progressive 
Enterprises Ltd indicated that they would not be opposed to a single 
area display restriction. Progressive Enterprises Ltd is already 
restricting alcohol displays to one area in some of their new stores. 

Response 

20. In light of the strong submissions in this area and supermarkets ' 
views, Cabinet may want to consider whether to impose a single area 
display restriction for supermarkets and grocery stores, involving: 

Office of the Minister of Justice "Alcohol Reform Bill - Policy Amendments for Inclusion in the 

Depar1mental Repor1" (30 June 20 I I). 
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• A requirement that alcohol be displayed in only one area of 
the store (although alcohol could continue to be sold through 
regular check-outs); 

• Legislative control on where a single display area can be 
located to ensure it is not in a prominent area, which could 
include an access-way to other products; and 

• A requirement that alcohol advertising and promotions only be 
displayed in that same single area. 

21 . A single area display restriction was favoured by some submitters 
and is in place in some overseas jurisdictions (e.g. New South Wales, 
Scotland). 

22. Such a restriction may go some way towards addressing submitter 
concerns about alcohol sales in supermarkets. Reducing the overall 
availability and accessibility of alcohol lessens the supply and 
consumption of alcohol and consequent harm. There is also 
increasing evidence of an association between exposure to alcohol 
and alcohol-related harm, with the greatest effect on youth. 

[ 45] This discussion led to a question to cabinet involving single area restriction, 

and associated restrictions on the advertising and promotion of alcohol to that area. 75 

[ 46] A fUJther Ministry of Justice Departmental Report followed the cabinet 

paper.76 It addressed the issues which had remained live from the first Department 

Rep01t, including the single alcohol area issue. As has become something of a 

theme, I replicate the relevant aspects of that report: 

75 

76 

I 0. Supermarkets are eligible under clause 35 to sell alcohol under an 
off-licence. They are restricted by clause 59 to only selling beer, 
mead, or wine not exceeding 15% alcohol by volume (abv). This 
means that they are not permitted to sell spirits or spirit-based 
beverages, or fortified wines such as sherry and port if they are 
stronger than I 5% abv. 

Submissions 

II. As noted in part I of the departmental report, 133 submitters 
commented on the Law Commission 's recommendation to require 
alcohol in supermarkets to be confined to a single display area, with 
the majority supportive of such a restriction. Submitters considered 
that a single display area would reduce the prominence and visibility 
of alcohol within supermarkets, particularly for children and young 
people. 

At [103] . 

Social Policy and Justice Group Departmental Report f or the Justice and Electoral Committee: 
Part Two (Ministry of Justice, July 20 II) 
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Comment 

12. A single area display restriction would go some way to addressing 
submitters' concern about the normalising effect of alcohol sales in 
supermarkets, by treating alcohol differently from other household 
items and reducing its visibility. It is likely to reduce the frequency 
that children and young people are exposed to alcohol in 
supermarkets, and is therefore consistent with other provisions of the 
Bill. It may also limit the oppo1tunity for price discounts that are 
negotiated on the basis of the display products in key positions (e.g. 
aisle ends, entrances and checkouts). 

13 . Given the strong submitter support for fUJther restnct1ons on 
supermarket sales of alcohol and the potential for changes in this 
area to shift the profile of alcohol , we recommend the Bill be 
amended to require supennarkets to display alcohol in a single area 
of the premises only, which may not be in a prominent area. This 
condition will avoid the risk that the display area is located in a 
highly visible place, such as at the entrance of the store or at the 
checkout, which would undermine the effect of the restriction. 

14. This restriction would have some initial impact on store layouts, 
with possible associated compliance costs, but the ongoing costs are 
likely to be low. During oral submissions, Progressive Enterprises 
Ltd and Foodstuffs (NZ) Ltd indicated that they would not be 
opposed to a single area restriction. Progressive Enterprises Ltd 
noted that they are already restricting alcohol displays to one area in 
some of their new stores. 

15 . For consistency, we also recommend this restnctwn to apply to 
grocery stores. Other restrictions that apply to supermarkets, such as 
the limitation on what they can sell , also apply to grocery stores. 
Application of the single area display restriction to grocery stores 
would also eliminate the risk that grocery stores could move to make 
the display of alcohol more prominent. We note that what 
constitutes a prominent area within grocery stores is likely to differ 
from that in supermarkets, given the different size and layout of the 
respective premises. 

16. To support the intended effect of the restriction to reduce the 
visibility of alcohol within supermarkets and grocery stores, we also 
recommend that in-store alcohol advertising and promotions may 
only be displayed within the single display area. This will mitigate 
the risk that large advertisements and promotions are used as a 
substitute for product displays. 

17. We do not recommend requiring total physical separation or separate 
checkouts for alcohol sales. This would impose a much higher cost 
on supermarkets and grocery stores and create practical difficulties 
for shoppers, without any significant gains in terms of reducing 
access to alcohol and alcohol-related harm . 
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Recommendations 

We recommend the Bill be amended to require supermarkets and grocery 
stores to display alcohol in only one area of the store that is not a prominent 
area. We also recommend that the Bill provide that alcohol advertising and 
promotions within supermarkets and grocery stores may only be displayed 
within the single display area. 

[ 4 7] It was from all this that the origins of the single area restriction can be traced. 

Thus, the Alcohol Reform Bill 20 I 0 (236-2), as reported from the Justice and 

Electoral Committee, contained a new clause I 05A. The explanatory note discussed 

this in these terms: 

Regulation of stores 

We recommend inserting new clause I 05A which would require 
supermarkets and grocery stores to display alcohol in only one area of the 
store. This clause also stipulates that the alcohol display area must not be in 
a prominent area of the store, and would restrict alcohol advertising and 
promotions to that designated area. 

[ 48] The clause as introduced read as follows : 

105A Compulsory conditions relating to display and promotion of 
alcohol in supermarkets and grocery stores 

(I) The licensing authority or licensing committee concerned must 
ensure that every off-license it issues or renews for premises that are 
a supermarket or a grocery store is subject to a condition describing 
one pmt of the premises as a permitted area for the display and 
promotion of alcohol. 

(2) The part can be described verbally, or by means of some sort of plan. 

(3) The authority or committee must described only a part that, in its 
opinion,-

( a) is a single area; and 

(b) does not include all or any part of a thoroughfare. 

(4) The condition takes effect as a condition that the licensee-

( a) must ensure that no display, advertisement, or promotion of 
alcohol occurs on the premises at any place outside the pa1t 
described ; and 

(b) must not arrange or reconfigure the premises in such a way 
that any part of the pmt described becomes a thoroughfare or 
pmt of a thoroughfare. 

(5) For the purposes of this section, a pmt of any premises is a 
thoroughfare if the premises are so configured or arranged that most 
customers are likely to find it impossible, difficult, or convenient to 
undertake a normal shopping trip on the premises (or impossible, 
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difficult, or inconvenient to buy lottery tickets on the premises) 
without going through the part. 

[49] There then arose the question of whether the Bill might be amended by way 

of Supplementary Order Paper. The Hon Judith Collins introduced a further cabinet 

paper querying this issue.77 The raison d'etre was explained in the cabinet paper as 

follows: 

10. I seek cabinet approval for the attached SOP to be introduced and 
considered at the Committee of the Whole House stage. The SOP 
contains minor and technical amendments to the Bill as well as the 
following additional policy changes, which I consider necessary 
after further consideration and consultation undertaken over the last 
seven months. 

[50] Relevantly, for present purposes, the paper stated: 

77 

Single area restriction for supermarkets and grocery stores 

50. ln July 2011 Cabinet agreed to include in the Bill a requirement that 
alcohol for sale in supem1arkets and grocery stores should be 
displayed in a single, ' non-prominent' area (CAB Min (11) 25/2]. 
This was in response to calls from the public for tighter restrictions 
on the sale of alcohol from these stores due to concerns that this 
normalises alcohol as an everyday grocery item. 

51 . Consultation was undertaken with the supermarket operators 
(Foodstuffs New Zealand Ltd and Progressive Enterprises Ltd) and 
the New Zealand Retailers Association after they expressed concern 
that the way this policy is reflected in the Bill could have unintended 
and undesirable consequences. For example, by requiring whole 
aisles of supermarkets to be dedicated to alcohol. 

52. As a result of these discussions, the SOP amends the single area 
provisions by: 

a) clearly stating that the purpose of the single area restriction 
is to limit the exposure of shoppers so far as is reasonably 
practicable; and 

b) requiring that each supermarket and grocery store have a 
single alcohol area that contains only alcohol displays and 
promotions, and that this area cannot be: 

• at the entrance of a store, or 

• at a check-out. 

Office of the Minister of Justice " Alcohol Reform Bill - Paper One: Approval for Amendments 
to the B iII and Introduction of Supplementary Order Paper" (25 July 20 12) 
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53. The SOP also makes other technical changes to improve the 
workability of the single area provisions, such as enabling the single 
area to be extended or reduced to allow for fluctuations in the 
demand for alcohol. 

[51] The Supplementary Order Paper which ultimately gave effect to those 

recommended changes contains the working of what is now the Act. 78 The 

explanatory note to the SOP stated the general effect of the changes. 79 

[52] From all these materials and the extensive consultative process involved, the 

Act, including the single area condition, originated. 

PART III: RESOLVING THE INTERPRETATIVE DEADLOCK 

Substantive obligations of the relevant body (the DLC and the Authority) 

The general role of the relevant body upon receipt of an application 

[53] Having set out the scheme of the Act, it is now appropriate to draw together 

the relevant threads to depict the role of the DLC and the Authority in determining 

applications for licensing or re-licensing, as the case may be. 

[54] It seems beyond challenge, in my view, that the role of the relevant body 

upon receipt of an application for licensing or re-licensing, is an evaluative one.80 

There are several bases for this general position: 

78 

79 

80 

(a) the fact that persons are able to object, and the Police, the Licensing 

Inspector and the Medical Officer of Health, are able to oppose an 

application, indicates that the role of the relevant bodies, the District 

Licensing Committee and the Authority, is to consider an application 

and make a merits-based determination; 

Supplementary Order Paper 2012 (132) Alcohol Reform Bill (236- 2). 
At 31 - 32 (explanatory note). 
This too was the position under the Sale of Liquor Act 1989: Otara-Papatoetoe Local Board v 
Joban Enterprises Ltd [20 12] NZH C 1406, [20 12] NZAR 717 at [31] . 
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(b) section 105 of the Act expressly contemplates an evaluative 

assessment being unde1taken, as benchmarked against the criteria 

listed in s I 05 , which includes the design and layout of the premises, 

of which the single area is a necessary component; and 

(c) related to [54](b) above, is the fact that the relevant body is able to 

reject an application, even where not objected to and unopposed, on 

the basis that granting the application would be inappropriate having 

regard to the factors listed at s 105. 

[55] Thus, when the relevant body receives an application, they must consider it 

against s 105 in deciding "whether to issue a licence" . There is no presumptive 

position, and ce1tainly no foregone conclusion. I think the reality of the position is 

that if the object of the Act cannot be achieved by the application , then it cannot 

succeed. 81 

[56] So, in my view, the position can be summarised as follows : 

8 1 

(a) The role of the relevant body upon receipt of an application for 

licensing or re-licensing is an evaluative one, requiring the decision 

maker to make a merits-based determination on the application . 

(b) In considering an application, the relevant body is fundamentally 

required to assess whether a licence ought to issue. In so doing, it 

must: 

(i) consider any objections made by persons who have a greater 

interest in the application than the public generally; 

Re Penoy Spirits Ltd [20 14] NZALRA PH697, citing Otara-Papatoetoe Local Board v Joban 
Enterprises Ltd [2012] NZHC 1406, [201 2] NZAR 717 . In Re Venus NZ Ltd [2015] NZHC 
1377, [20 15] NZAR I 3 15 , Heath J stated at [20] : 

It seems to me that the test may be articulated as follows: is the Authority satisfied, 
having considered all relevant factors set out in s I 05( I )(b )-(k) of the 2012 Act, that 
grant of an off-licence is consistent with the object of that Act? That is the approach I 
take to the appeal. 
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(ii) consider any opposition filed by the constable in charge of the 

Police station nearest to where the application is filed , a 

Licensing Inspector, and the Medical Officer of Health; 

(iii) have regard to the criteria stipulated in s I 05 of the Act (for 

present purposes including the design and layout of the 

premises) ; and 

(c) The relevant body must finally cross-check whether the application is 

capable of meeting the object of the Act. 

(d) It must impose the conditions required by s 116(2) and in the case of a 

supermarket or grocery store, the single area condition (which I 

discuss in more detail below). 

(e) It may impose fU11her conditions in accordance with ss 116(1) and 117 

(which I discuss in more detail below). 

[57) But the central issue in this particular appeal is not the role of the relevant 

body simpliciter, but rather its functions in describing a single area condition. It is to 

this issue I now turn. 

Powers of the relevant body in relation to a single area condition 

[58] As noted above, I have concluded that the role of the relevant authority upon 

receipt of an application is an evaluative one. Nevertheless, on the issue as to the 

role of that body in relation to single area conditions, I have reached the clear view 

that this role is to describe an area which the authority considers best accords with 

the purpose and object of the Act, the purpose more specifically stated ins 112(1), 

together with the requirements as mandated in s 113(5). 

[59] The relevant body must therefore engage in an evaluative exercise when 

describing the area. It must follow that it is not the applicant who is to have the final 

say in describing the area. The corollary of this is that the relevant body is not 
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limited to accepting or rejecting the plan put forward by the applicant. There are 

several reasons for this conclusion: 

82 

(a) first, there is nothing on the face of s 113 to indicate that the role of 

the relevant authority is limited to accepting or rejecting a plan put 

forward by the applicant; 

(b) secondly, the obligation ofthe relevant body (not the obligation of the 

applicant) is to describe a plan only if it is a single area (which may 

contain up to three sub-areas) and does not contravenes 113(5)(b); 

(c) thirdly, it seems to me that s 113(1) makes clear that the role ofthe 

relevant body is active rather than limited to approval or rejection of 

an applicant's plan. The relevant body is required to "have regard to 

s 1 12(1 )" when, inter alia, "describing an alcohol area". The 

requirement to "have regard to" is inherently active and not merely 

mechanical; 

(d) fomthly, it would be futile to include a requirement 111 s 113(1) to 

"have regard to" s 112( I) when, on the Authority 's interpretation, that 

would really add nothing to the requirements of the section. Courts 

do not lightly interpret express words in legislation (or entire sub-

sections of an Act) as being meaningless;82 

(e) fifthly, there would be ftnther irrelevance if it was Parliament 's intent 

that compliance with s 113(5) simultaneously secured compliance 

The sta1ting point in this case is that the sections are to be accorded a "fair, large, and liberal 
construction": Zdraha/ v We llington City Council [ 1995] I NZLR 700 (HC) at 706; Stewart 
investments Ltd v lnvercargi/1 City Corp [ 1976] 2 NZLR 362 (CA) at 370. Apposite here are the 
comments of Cooke P in Ashburton Acclimatisation Soc v Federated Farmers of New Zealand 
Inc [ 1988] I NZLR 78 (CA) at 88 : 

With all respect to the contrary arguments, to treat s 2 as a surplusage or irrelevant or 
mere window-dressing would be, in my opinion, as cynical and unacceptable a mode 
of statutory interpretation as that which was rejected in New Zealand Maori Council v 
Attorney-Genera/ [ 1987] I NZLR 641. The duty of the Cowt must be to attach 
significance to and obtain help from this prominent and unusual feature of the 
Parliamentary enactment. 

See too Rl Carter (ed) BUITOJIIS and Carter Statute Law in New Zealand (4111 ed, LexisNexis, 
Wellington, 20 15) at 329. 
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with s 113(1) (and s 112(1) by definition). Section 113(1) must be 

something more than a mere fas;ade or, as Cooke P has said, more than 

"mere window-dressing" ; 

(f) sixthly, relevant considerations under ss 105(l)(a) and (e) of the Act 

are "the object of this Act" and "the design and layout of any 

proposed premises" . By itself this imports considerations of whether 

the license ought to be granted having regard to these factors , and 

therefore a requirement for a merits-based determination. There are 

strong parallels between these two factors and s 112 itself; 

(g) seventhly, I consider the extensive legislative history effectively 

neutral on this point - it does not advance matters beyond the plain 

words; and 

(h) finally, this conclusion is, in my view, entirely consistent with the 

purpose and object of the Act. In particular, I note the purpose 

expressly states that the new regime implemented by the Act is 

intended to be reasonable, which dovetails into the requisite 

reasonability mandated by s 112(1). The entire Act thus largely 

endorses the proposition that any restriction must be proportionate. 

The result I have reached is that the relevant body is able to assert a 

reasonable level of control over the single area condition. Its role is 

not limited to a " rubber stamping" one, but nor can it impose absolute 

limits. 

[60] This does leave extant the issue of the ability to impose conditions beyond 

the single area condition in reliance upon ss 112-114. In my view it is wrong to 

attempt to rely on these sections to impose general conditions . As a matter of logic 

ss 112-114 are limited to the imposition of a condition of one kind , the single area 

condition, and that alone. Those sections cannot be prayed in aid for the general 

ability to impose conditions. Nor, in my judgment, do they need to be. I discuss 

below s 117 of the Act which is an entirely new provision conferring a broad 
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discretion upon the relevant body to impose general conditions, provided they are 

reasonable and not inconsistent with the Act. 

[61] I would therefore summarise the role of the relevant body in relation to the 

single area condition in these terms: 

(a) In the case of an application for an off-licence which is also a 

supermarket or grocery store, the relevant body must impose a single 

area condition if it grants a licence. This entails an evaluative 

exercise requiring the relevant body to: 

(i) be satisfied that the proposed area is a single area; 

(ii) be satisfied that the proposed area complies with s 113(5)(b); 

(iii) consider whether the proposed area plan limits, so far as is 

reasonably practicable, the exposure of shoppers to displays, 

promotions and advertisements of alcohol ; 

In undettaking this evaluative exercise, it is the role of the District 

Licensing Committee and the Authority (not of the applicant) to 

describe the single alcohol area. Thus, the relevant body is not 

limited to simply accepting or rejecting the plan put forward by the 

applicant. Rather, the relevant body must describe an area which it 

considers complies with the above criteria, after hearing evidence and 

submissions from all relevant parties. 

(b) There is no ability under ss 112-114 of the Act to impose general 

conditions (but that power is to be found in s 117). 

[62] It follows that I disagree with the Authority on this aspect. 

[63] I do note, however, that the position could differ between a first application 

involving a single area condition and subsequent renewal applications. Once 

compliance with the Act has been secured in the first instance, a renewal would 
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ordinarily be expected to be granted as a matter of course, absent material changes in 

circumstance. This is consistent with the intent of the Law Commission that 

compliance " is likely to be a one-off cost in most instances" .83 

[64] This conclusion, however, only takes the position so far. What does need to 

be considered is how this translates into the practical role of the relevant body upon 

receiving an application for a new licence or a renewal. This requires a more 

detailed analysis ofthe criteria listed above. 

Application issues related to Building Act and Resource Management Act certificates 

[65] Before engaging in that more detailed analysis , it is necessary to review the 

issues raised pat1icularly by the second interested patty, General Distributors Limited 

(GDL) . GDL operates over I 00 licensed supermarkets around New Zealand. Its 

specific concerns relate to the obligations of an applicant for a licence under the 

Building Act 2004 (BA) and the Resource Management Act 1991 (RMA). On this 

GDL refers to s 100 of the Act, which provides: 

83 

100 Form of application 

An application for a licence-

( a) must be made in the name of the person or club who will 
hold it if the application is granted; and 

(b) must be made in the prescribed form and manner; and 

(c) must contain the prescribed particulars; and 

(d) if it relates to any premises, must be accompanied by a 
statement by the applicant that-

(i) the owner of the building in which the premises are 
situated provides and maintains an evacuation 
scheme as required by section 21 B of the Fire 
Service Act 1975; or 

(ii) because of the building's current use, its owner is 
not required to provide and maintain such a scheme; 
or 

(iii) because of the nature of the building, its owner is 
exempt from the requirement to provide and 
maintain such a scheme; and 

(e) must be accompanied by the prescribed fee; and 

Law Commission Alcohol in Our Lives: Curbing !he /-/arm (NZLC R I I 4, April 20 I 0) at [8.96]. 
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(f) except in the case of an application relating to a conveyance, 
must be accompanied by a cetiificate by the territorial 
authority that the proposed use of the premises meets 
requirements of the Resource Management Act 1991 and of 
the building code. 

[66] GDL focuses particularly upon the requirements of s 1 OO(f), maintaining that 

there is a substantial amount of work required to obtain the two certificates referred 

to in that sub section. 

[67] Under the RMA, a primary concern advanced by GDL here, as I understand 

it, relates to the placement of external machinery relevant to the sale and supply of 

alcohol , such as external refrigeration and air conditioning. Issues here concern the 

requirement to submit site plans for the supermarket/store for the purpose of 

obtaining a resource consent. To the extent that external refrigeration is required to 

be located on a plan, that would also inform the internal layout of the store. Thus, it 

is submitted that any change in layout required by the District Licensing Committee 

would potentially alter this complex process. GDL put the position in these terms: 

4.10 The upshot is that the resource consent process starts to detennine 
the design of the licensed premises, both externally - its size, 
orientation, location on site, where the front entrance is - and to 
some extent the internal makeup of the building. 

[68] GDL then confronted the issues that arise under the BA. In order to obtain a 

"certificate by the territorial authority that the proposed use of the premises meets 

requirements of the . . . building code", two steps are required. First, the applicant 

must obtain confirmation that the building plans comply with the Building Code, 

which is obtained by way of a building consent. 84 And second and interestingly 

here, until a code compliance has been issued after the building has been 

constructed, the territorial authority will not be in a position to issue a certificate 

under s I 00( f) of the Act. 

[69] Thus, it is suggested the technical strictures of the Act might require building 

completion (or extension as the case may be) before an application is able to be 

made. This approach, it is said, is impractical. The approach adopted in practice, as 

84 Building Act 2004, s 49(1). I note the Building Code is defined by the Building Act 2004 to 
mean the regulations made under s 400 of the Building Act 2004. Presently, these are the 
Building Regulations 1992. 
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I understand it however, is to accept an application accompanied with a building 

consent, but to refrain from issuing an alcohol licence until the territorial authority 

has issued a code compliance ce11ificate. GDL explained the implications of this in 

these terms: 

5.6 The upshot of this approach is that in order to obtain the necessary 
certification under s I OO(t) an applicant for a premises in a new or 
extended building must obtain resource consent before making an 
application for an off-licence. For completeness, the Act does 
provide provision for waivers to be granted. The inability to obtain a 
waiver is discussed below at section 6. 

[70] ln tenns of waiver, the key point made by GDL is that on the face of the Act 

there is no jurisdiction under s 208 to waive non-compliance with s I 00 where that 

non-compliance is wilful. While there is some authority to suggest the DLC may be 

willing to accept an application in the absence of either a building consent or 

resource consent, GDL makes the following point: 85 

85 

6.6 While that might tend to suggest that an off-licence application can 
be made in advance of a resource consent application and a building 
consent application, it is important to bear in mind it is up to the 
DLC to grant a waiver and: 

(a) It can be argued that a conscious decision to apply for a 
licence prior to obtaining the relevant certificates is wilful 
and does not allow a waiver to be granted (this is a pa11icular 
concern for GDL as this issue places it in an invidious 
position of having to go to significant design and expense 
without knowing whether its design is acceptable). 

(b) Caselaw under the Sale of Liquor Act 1989 may no longer 
be good law, given the greater range of relevant 
considerations under the Act (and therefore the extent and 
quality of information needed to make a decision on an 
application). 

(c) With the increasing formality with which applications are 
treated a waiver application may not even make it to the 
DLC, if the administrative staff refuse to accept the 
application for lodgement. 

(d) The reporting agencies may object to such a waiver being 
granted. 

Application by Hardy [1994] NZAR 523 (LLA); Re Te Poi Count1y Club LLA 838/95 , 28 April 
1995. 
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[71] Whilst I am cognisant of these concerns, in my view, no argument raised by 

GDL in relation to these practical matters bears substantially upon the interpretation 

of the Act itself. They are all practical matters which, more than anything, go to the 

requirement of reasonableness which pervades the entirety of the Act. 

[72] Ln the event, the concerns raised by GDL, as I see it are largely able to be 

answered in the following way: 

(a) First, these issues are only given full vent in relation to new 

supermarkets. Existing supermarkets (which are the substantial 

majority) will not encounter the same difficulties. As the Law 

Commission stated, there will likely be one off costs for new 

applications. The reality is that this is the price to be paid for 

reducing alcohol-related harm under the new regime. 

(b) Secondly, as I have mentioned, these are quite obviously practical 

issues which will bear upon the issue of reasonableness of conditions, 

and of the relevant body altering the proposed layout. 

(c) Thirdly, these practical issues cannot overbear the prime task of 

interpreting the legislation. I have reached the view that the position 

is clear from the face of the Act. 

(d) Fourthly, the requirement for an applicant to comply with the RMA 

and BA is expressly included in the Act. Parliament must be taken to 

have been cognisant of the issues identified by GDL in its 

submissions. 

[73] In any event, all of these issues substantially fall away if the supermarkets 

accept, as they now seem to be imploring this court to do, that a practical approach 

to applications must be taken. It would be sensible for an applicant to informally 

liaise with the reporting agencies and perhaps also staff of the relevant District 

Licensing Committee to obtain some input before completing building proposals and 
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formally making an application. The RMA and BA processes need not be entirely 

disjunctive from the process mandated by the Act. 

What is meant by "have regard to"? 

[74] When the relevant body receives an application, in terms of s I 05 of the Act, 

it is to have regard to "the object of this Act" and "the design and layout of any 

proposed premises" . Further, in considering and describing a single alcohol area, it 

"must have regard to" s 112( I) , which states that its purpose is to " limit (so far as is 

reasonably practicable) the exposure of shoppers in supermarkets ... to displays and 

promotions of alcohol , and adve1tisements for alcohol" . To fully understand the role, 

it must be considered what is meant by the words "have regard to". 

[75] It is trite to say that having regard to something does not put the position as 

high as giving effect to it, which is synonymous with a directive to " implement".86 

Care must be taken not to elevate a requirement to "have regard to" to the standard 

of giving effect to. 87 The standard "have regard to" has been described as a 

"jurisdictional prerequisite" to the exercise of a discretion, and involves an "active 

intellectual process" in which relevant factors are afforded the decision maker 's 

. "d . 88 genume cons1 erat1on. 

[76] In Canada it has been held that while the decision maker is not bound to 

follow something in relation to which it is required to have regard, it must consider 

that matter carefully in relation to the circumstances at hand, the objectives and 

statements as a whole, and what they seek to protect. 89 In New Zealand it has been 

86 

87 

88 

89 

Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [20 14] NZSC 38, 
[20 14] I NZLR 593 at [77] , citing Clevedon Cares Inc v Manukau City Council [20 I 0] NZEnvC 
2 11 at [51]. 
Foodstuffs (South Island) Ltd v Christchurch City Council (1999) 5 ELRNZ 308 (HC) at 314, 
after referring toR v CD [1976] I NZLR 436 (SC) at 437; New Zealand Fishing Association v 
Minist1y of Agriculture and Fisheries [ 1988] 1 NZLR 544 (CA) at 551 per Cooke P and 566 per 
McMullin J; New Zealand Co-operative Daily Co Ltd v Commerce Commission [ 1992] I NZLR 
60 I (HC) at 612; Donnithorne v Christchurch City Council [ 1994] NZRMA 67 (PT) at I 03. 
Minister .for Immigration and Citizenship v Khadgi [20 I 0] FCAFC 145, (20 I 0) 27 4 ALR 438 at 
[57] , citing Tickner v Chapman ( 1995) 57 FCR 451 ; Minister.for Immigration and Multicultural 
Affairs v Jia [200 I] HCA 17, (200 I) 205 CLR 507 at [I 05]. 
Re 01/awa-Carleton (Regional 1\1/unicipality) Official Plan Amendment 8 ( 1991 ) 26 OMBR 132 
(Ont) at 181. See too Bruckmayer v Rel?{rew (Counl)) Land Division Commitlee ( 1982) 14 
OMBR 492 (Ont) at 493. 
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held there is not "any magic" in the words and that they require the decision maker 

to give genuine attention and thought to the required matters. 90 

[77] This necessarily reqUires the decision maker to correctly understand the 

matters to which he or she is directed to have regard.91 However, in having regard, 

the weight to be given to statutory criteria will generally be a matter for the decision 

maker.92 Though in some cases it is apparent that there may be one or more factors 

which are "critical or fundamental " to the making of a decision.93 However, the 

requirement to have regard to a set of factors does not preclude having regard to 

other relevant matters, such as the purpose and object of an Act.94 

[78] From this discursive analysis, in my v1ew the principles relating to the 

requirement to "have regard to" can be summarised as these: 

90 

9 1 

92 

93 

94 

(a) the phrase "have regard to" bears its ordinary meaning; 

(b) the decision maker must actively and thoughtfully consider the 

relevant matters; 

(c) to do so requires the decision maker to correctly understand the 

matters to which he or she is having regard ; 

(d) the weight to be given to such matters is generally within the 

discretion ofthe decision maker; 

New Zealand Co-operative Dairy Co Ltd v Commerce Commission [ 1992] I NZLR 601 (HC) at 
612- 613 . 
See for example Auckland Regional Council v Arrigato Investments Ltd [200 I] NZRMA 158 

(HC) at [28]. 
Staunton Investments Ltd v Chief Executive Minislly of Fisheries [2004] NZAR 68 (HC) at [18], 
citing, inter alia, Ishak v Thowfeek [ 1968] I WLR 1718 (PC); Whangarei District Council v 
Northland Regional Council [ 1996] NZRMA 445 (HC) at 468, citing, inter alia, De Falco v 
Crawley Borough Council [1980] QB 460 (CA) at 476. 
Minister fo r Immigration and Citizenship v Khadgi [20 I 0] FCAFC 145, (20 I 0) 274 ALR 438 at 
[58] and [60] , citing Minister f or Aboriginal Affairs v Peko- Wallsend Ltd ( 1986) 162 CLR 24 at 
41 ; R v Toohey; Ex Parte Meneling Station Pty Ltd (1982) 158 CLR 327 at 338; R v Hunt; Ex 
Parte Sean Investments Pty Ltd (1979) 180 CLR 322 at 329. 
Walker v Police HC Wellington AP87/0 I, 31 May 2001 at [29]. 
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(e) there will be cases where the matter(s) to which the decision maker is 

required to have regard are so fundamental or critical that they assume 

an elevated mantle. 

[79] To my mind it is apparent that the requirement "to have regard to" fUither 

supports the notion that, in considering a single area condition, the role of the 

relevant body is evaluative and requires an assessment. It is not a black and white 

matter. Further, in the present case, the mandatory requirement in s I 1 3( I) to have 

regard to the purpose in s 112( 1) is fundamental to the making of a decision under 

s 113 - it is, of course, the only matter to which the decision maker is expressly 

directed to have regard. While this does not preclude the relevant body having 

regard to other matters, the inclusion of a specific reference only to s 112( I) as a 

matter to which the relevant body must have regard , in my view, elevates it to a 

critical consideration. 

What is meant by "limit "? 

[80] The requirement "to limit" simply bears its ordinary meaning which is to 

restrict or restrain .95 Resort to the ordinary dictionary definition here is 

appropriate.96 It is not aimed at a total proscription, although the High Court of 

Australia observed in one case, in a constitutional context, that it is possible to limit 

until nothing remains. 97 

[81] In my view however, the present case is not a situation in which it is possible 

to construe the Act as approbating a limit amounting to a total prohibition on 

exposure. To limit must be seen therefore as to circumscribe, to restrict, or to reduce. 

Within that concept, at least ordinarily, is some area within the metes and bounds of 

the delimitation which is permissible, some residual content that may remain. In 

sh01t, the requirement to limit, in my judgment, does not mandate prohibition. 

95 

96 

97 

Bryan A Garner (ed) Black 's Law Dictionmy ( I Oth ed, Thomson Reuters, Minnesota, 20 14) at 
1069. 
SeeR v B(S) (I 983) I CCC (3d) 73 (BC SC) at 80 ; /\!lid- West By -Products Co v Manitoba (Clean 
Environment Commission) [1979] 6 WWR 46 (Manitoba QB); Nye v Insurance Co of British 
Columbia 2012 BCSC I 053, (20 12) 12 CCLI (5th) 34 at [4 7] . 
Allorney-General (Cth) v T & G Mutual Life Society Ltd (1978) 144 CLR 161 at 170- 171 . 
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What is meant by "so far as reasonably practicable "? 

[82] The standard created by the words " so far as reasonably practicable", as I see 

the position, is not an absolute. Rather, it requires all reasonable steps to be taken or, 

to put it another way, to do that which would not be unreasonable in the 

circumstances.98 It is therefore immediately apparent that the test depends on the 

context of the legislation creating the obligation and that it is primarily factually 

oriented. 99 

[83] inherent in the concept of "reasonably practicable" is the notion of 

proportionality; the benefit to be obtained must be we ighed against the sacrifices 

obtained in securing the benefit. 100 Such a weighing exercise is able to engage 

various issues, including expenditure, time involved, difficulty and inconvenience, as 

balanced against the desired objective .101 In Edwards v National Coal Board, 

Asquith LJ stated: 102 

98 

99 

' Reasonably practicable' is a narrower term than ' phys ically possible ' and 
seems to me to imply that a computation must be made by the owner, in 
which the quantum of risk is placed on one scale and the sacrifice involved 
in the measures necessary for averting the risk (whether in money, time or 
trouble) is placed in the other; and that if it be shown that there is a gross 
disprop01tion between them -the risk being insignificant in relation to the 
sacrifice - the defendants discharge the onus on them. 

Braham v J Lyons & Co Ltd [ 1962] 1 WLR I 048 (CA), citing Edwards v National Coal Board 
[ 1949] I KB 704 (HL) (see the cases cited therein). 
New Zealand Pork lndusUJI Board v Director-General of the Ministry of Agriculture and 
Forest1y [20 13] NZCA 65 at [66] (this decision related to the phrase "as soon as reasonably 
practicab le"). 

100 McCarthy v Coldair [1951] 2 TLR 1226 (CA); West Bromwich Building Society v Townsend 
[1983] ICR 257 (HC); R v M [1996] 2 NZLR 659 (CA) at 662: 

Whether it is "not reasonably practicable to obtain [the] evidence" of the witness turns 
on the nature of the case, the nature and significance of the evidence the witness could 
give, what measures were taken and could have been taken to obtain the evidence, and 
the time, effort and cost involved. 

See too Union Steam Ship Company of New Zealand Ltd v Wenlock [ 1959] NZLR 173 (SC and 
CA); Tawhiwhirangi v Attorney-General [1998] I ERNZ 571 (EC) at 578- 579. 

10 1 Jordan v Norfolk County Council [ 1994] I ELR 1353 (Ch); Council of the Shire of 11);ong v Shirt 
[ 1980] HCA 12, ( 1980) 146 CLR 40. 

102 Edwards v National Coal Board [ 1949] I KB 704 (HL) at 7 I 2. 
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[84] In Akehurst v Inspector of Quarries: T and T Quarries Ltd v Inspector of 

Quarries, Richmond J made the following observations in relation to s I6( I) of the 

Quarries Act 1944: 103 

... in their ordinary meaning the introductory words [, " so far as may be 
reasonably practicable"] demand observance in every quarry of all the rules, 
whether mandatory or prohibitive in form, except in so far as in an 
individual case and in the particular circumstances prevailing it may not be 
reasonably practicable to observe the requirements of some particular rule. 

[85] Importantly, the mere physical possibility of a task does not render that 

reasonably practicable. 
104 

The principles were summarised by Gaudron J in Silvak v 

Lurgi (Australia) Pty Ltd: 105 

[53] The words "reasonably practicable" have, somewhat surprisingly, 
been the subject of much judicial consideration. It is surprising because the 
words "reasonably practicable" are ordinary words bearing their ordinary 
meaning. And the question whether a measure is or is not reasonably 
practicable is one which requires no more than the making of a value 
judgment in the I ight of all the facts. Nevertheless, three general propositions 
are to be discerned from the decided cases: 

• the phrase "reasonably practicable" means something narrower than 
"physically possible" or "feasible"; 

• what is "reasonably practicable" is to be judged on the basis of what 
was known at the relevant time; 

• to determine what is "reasonably practicable" it is necessary to 
balance the likelihood of the risk occurring against the cost, time and 
trouble necessary to avert that risk 

[86] It must finally be remembered that the interpretation of what " reasonably 

practicable" means is entirely flexible, depending on the context in which the phrase 

is used. ln Porter v Bandridge Ltd, Ormrod LJ remarked: 106 

103 Akehurst v Inspector of Quarries: T and T Quarries Ltd v Inspector of Quarries [ 1964] NZLR 
621 (SC) at 623 , citing Marshall v Gotham Co Ltd [ 1954] AC 360 (HL). 

104 West Bromwich Building Society v Townsend [1983] ICR 257 (HC) at 266; Marshall v Gotham 
Co Ltd[l954] AC 360 (HL) at 372-373. 

105 Silvak v Lwgi (A ustralia) Pty Ltd [2001] HCA 6, (2001) 205 CLR 304 at [53] , citing, inter alia, 
Ryan v Central Norseman Gold Cmp (No Liability) (1964) Ill CLR 327 at 331 , 332; Coltness 
Iron Co Ltd v Sharp [1938] AC 90 (HL); Edwards v National Coal Board [1949] 1 KB 704 
(CA); McCarthy v Coldair Ltd [1951] 2 TLR 1226 (CA); Marshall v Gotham Co Ltd [ 1954] AC 
360 (HL); Austin Rover Group Ltd v !-!M Inspector of Factories [ 1990] I AC 619 (HL); R v 
Behlen-111ckes Co (1980) 4 Man R (2d) 119 (Manitoba CA); Buchanans Foundry Ltd v 
Department of Labour [1996] 3 NZLR 112 (HC); Auckland City Council v NZ Fire Service 
[ 1996] I NZLR 330 (HC). 

106 Porter v Sandridge Ltd [1978]1CR 943 (CA) at 951 - 952. 
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The phrase is one which Parliamentary draftsmen find useful , in various 
contexts, to express the intention of Parliament that the provision which it 
qualifies is not to be applied with the inflexibility of a mechanical or 
automatic process, but with due regard to the constraints to which human 
beings are subject. These, of course, vary according both to circumstances 
and to subject matter. In consequence, the meaning given to the words 
' reasonably practicable' varies with the context in which it is used. At one 
end of the spectrum are the cases relating to the statutory duties placed upon 
employers to take steps to protect their employees. There the phrase is 
strictly interpreted. 

[87] For convenience I distil the principles gleaned from the authorities to a 

summary of the prescription that is "so far as reasonably practicable" : 

(a) the requirement is not absolute; 

(b) the physical possibility or feasibility of a task or course of action is 

not synonymous with reasonable practicability; 

(c) ascertaining what is reasonably practicable entails a balancing 

exercise between the benefit sought to be secured and the sacrifices 

that would be occasioned by securing that benefit (such as cost, time, 

difficulty, inconvenience); 

(d) the assessment is to proceed on the basis of information known at the 

time the decision is made; and 

(e) the meaning of "reasonably practicable" is not static; it will respond to 

the context in which it is used. 

[88] It follows that the obligation incumbent on the relevant body in relation to the 

single area condition is to ensure that the condition limits the exposure of shoppers 

to alcohol. That requirement is neither absolute nor de minimis. The relevant body 

is called upon to exercise its judgment as to whether, in each case, the limitation is 

condign. It is within the framework I have described that its judgment is to be 

brought to bear. This requires a factual assessment of all relevant circumstances, 

including the size and layout of the supermarket. It must then ensure the objective 
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sought to be secured is proportionate and reasonable when weighed against the 

sacrifices to be made in securing it. 

The ability to refuse an application which is unopposed and not objected to 

[89] The Authority in its decision commented: 107 

[38] Section I 07 of the Act permits a DLC, after considering the statutory 
criteria, to refuse a licence application where there are not objections and the 
application is not opposed. The DLC purp011ed to do this in respect of the 
South City application although it did not actually refuse the application but 
merely imposed gratuitously a condition that altered the plan accompanying 
the application. Section 107 needs to be treated very cautiously by DLCs. It 
is not an invitation to depart from the statutory role of decision applications. 
A DLC, like any other judicial body can only decide an application on the 
evidence before it (see Erebus supra). It is not entitled to provide its own 
evidence or use its own personal opinions to justify the use of s I 07. 
Usually, where an application is not objected to and not opposed the 
application will be determined on the papers in accordance with s 202 of the 
Act. However, for example, if a DLC is concerned that some matter relevant 
to the statutory criteria may have been overlooked, it may convene a public 
hearing. It would only be after a public hearing that a s I 07 decision could 
be justified. 

[90] I respectfully disagree with the views of the Authority on this point. The 

fundamental role of the relevant body considering an application is to engage in a 

merits-based consideration of the application having regard to all relevant matters. 

This obligation does not disappear nor is it diminished, simply because there is no 

objection to an application and it is unopposed. 

[9 I] If the relevant body is satisfied after receiving an application that is neither 

opposed nor objected to, that a licence should not issue, then the licence may be 

declined. Before that decision to decline is made, the applicant would have had the 

opportunity to put their case. Should that fail to meet the requisite threshold as a 

matter of fact, it is difficult to see how a breach of natural justice would have been 

occasioned. It is, in reality, no different from a formal proof hearing. 

[92] Equall y, given that s I 07 is part of the Act, I struggle to see how resot1 to it 

would amount to a departure from the statutory scheme. It has been included in the 

Act intentionally by Parliament as a power in the armoury of the relevant body. 

107 J & C Vaudrey Ltd v Christchurch District Licensing Inspector [20 15] NZARLA PH64-65 . 
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also do not think that a public hearing is a necessary pre-requisite to the deployment 

of s 107. 

What is the breadth of the power to impose further discretionary conditions? 

[93] Another aspect of the decisions under appeal which remains for consideration 

is the ability to impose further conditions under s 117 of the Act. Under this 

provision, any conditions imposed must be both reasonable and not inconsistent with 

the Act. 

[94] It is clear that under the Sale of Liquor Act 1989, the relevant body had the 

ability to impose conditions not proposed by an applicant. 108 Under the 1989 Act 

there were different provisions for the imposition of discretionary conditions in 

relation to both on-licenses and off-licenses. l set out the relevant provisions 

below: 109 

14 Conditions of on-licences 

(5) On granting an application for an on-licence, the Licensing 
Authority or District Licensing Agency, as the case may be, may 
impose conditions relating to the following matters: 

(a) the days on which and the hours during which liquor may be 
sold: 

(b) the provision of food for consumption on the premises or 
conveyance: 

(c) the sale and supply of low-alcohol beverages: 

(d) the provision of assistance with or information about 
alternative forms of transport from the licensed premises: 

(e) any other matter aimed at promoting the responsible 
consumption of liquor: 

(f) the steps to be taken by the licensee to ensure that the 
provisions of this Act relating to the sale of liquor to 
prohibited persons are observed: 

(g) the designation of the whole or any part or parts of the 
premises or conveyance as a restricted area or supervised 
area: 

108 See Sheepys Ltd v Manukau Dis/riel Licensing Authorily [2002] NZAR 603 (HC); Sprig and 
Fern Milton Streel Ltd v Monck-Mason [2009] NZAR 735 (HC). 

109 Broader powers existed under the Sale of Liquor Act 1962, such as the ability to impose 
conditions not inconsistent with the Act in s Ill. 
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(h) the persons or types of persons to whom liquor may be sold 
or supplied. 

37 Conditions of off-licences 

( 4) On granting an application for an off-licence, the Licensing 
Authority or District Licensing Agency, as the case may be, may 
impose conditions relating to the following matters: 

(a) the days on which and the hours during which liquor may be 
sold or delivered: 

(b) the designation of the whole or any part or parts of the 
premises as a restricted area or a supervised area: 

(c) the steps to be taken by the licensee to ensure that the 
provisions of this Act relating to the sale of liquor to 
prohibited persons are observed. 

(d) the persons or types of persons to whom liquor may be sold 
or supplied. 

[95] The ability to impose conditions under the predecessor Act was similar to the 

ability to impose limited conditions, in relation to off- licences, that is now found in 

s 116( 1) of the Act. There was no comparable provision to what is now s 117. This 

has, to an extent, opened the gates on the ability to impose conditions, which is 

unqualified save for the requirement that they must be reasonable and not 

inconsistent with the Act. 

[96] The breadth of the new ability to impose general conditions is consistent with 

the intent of the Law Commission : 110 

9.6 The range of conditions that may be imposed in respect of a licence 
under the 1989 Sale of Liquor Act is much narrower than under the 
1962 Act. Unlike the 1962 Act, the current Sale of Liquor Act does 
not contain provisions empowering the licensing body to impose 
such conditions not inconsistent with the Act as the licensing body 
thinks fit. Although licence conditions may be imposed relating to 
"any other matter aimed at promoting the responsible consumption 
of liquor", discussions with police and liquor licensing inspectors 
indicate that, generally, a narrow range of conditions is sought by the 
repmting agencies. 

[97] The Law Commission 's subsequent discussion is both expressly and 

impliedly directed towards the benefits to be obtained from conferring broader 

11 0 Law Commission Alcohol in Our Lives: Curbing the Harm (NZLC R 114, April 201 0). 
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powers upon the relevant body in relation to the ability to impose conditions. This 

discussion perhaps reached its high point when the Law Commission commented: 

9.22 We also consider the licensing decision-makers should be able to 
impose any reasonable condition on all licences designed to 
minimise harm. This would enable the licensing decision-makers to 
tailor conditions to the particular risks posed by a particular licence. 
The Alcohol Regulatory Authority, which is the tribunal we 
recommend in chapter I 0 to replace the current LLA, should issue 
guidelines on the types of conditions that are suitable to address 
particular risks. This would ensure consistency across the country. 
Although all public law decision-makers are required to act 
reasonably, as a reminder and an additional safeguard, there should 
be a specific legislative requirement for conditions to be reasonable. 

[98] This broad discretionary power has survived unmolested smce its 

introduction through its passage to Royal Assent. Despite some submissions 

querying the wide-ranging powers, and potential consequences, there is little need to 

question the originating rational of the provision, nor that it undoubtedly adds 

breadth to the panoply of conditions otherwise available to be imposed by the 

relevant body. 

[99] It is therefore somewhat surprising that the Authority applied, it seems 

without question, the principles applicable to conditions under the 1989 Act. 111 This 

is particularly so given there was already some dissatisfaction with the limited ability 

under the 1989 Act to impose conditions, even where considered to be sensible. In 

Liquor Licensing Authority: Application by lfj;nne, the issue was succinctly put: 112 

There is no similar provision [(to s 118( 4) of the Sale of Liquor Act 1962)] 
in the 1989 Act giving the Authority a discretion as to conditions that may be 
imposed on the grant of an on-licence for premises or a conveyance. The 
conditions that we may impose are detailed ins 14. Accordingly whilst we 
would otherwise concur with the conditions suggested in this instance by the 
District Council Inspector we have reluctantly concluded that the Act does 
not authorise us to impose any general conditions not specified in the new 
legislation. 

[I 00] All of this however begs the question of what conditions may be imposed 

under the Act. The first requirement is that the condition not be inconsistent with the 

I l l See for example 1\1/eads Brothers Ltd v Rotorua District Licensing Agency [2002] NZAR 308 
(CA); Christchurch District Licensing Agency v Karara Holdings [2003] NZAR 752 (CA); PP 
and G Basra Ltd v Rangitoto College Board o_(n-ustees [20 I 0] NZAR 372 (HC). 

11 2 Liquor Licensing Authority: Application by Hjmne [1990] NZAR 287 (DC) at 288 . 
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Act. This requires the relevant body to step back and consider the purpose and 

scheme of the Act, together with the more specific provisions, to ensure there is no 

inconsistency. This is not a particularly stringent first gateway through which a 

d. . 11 3 I h h" · f: 1 con 1t1on must pass. n eac case t IS requires a actua assessment. 

[1 01] The greater difficulty lies with the requirement that any condition must be 

reasonable. As I have discussed above, the requirement of reasonability invokes 

concepts of proportionality. There must be a sufficient connection between the 

condition the relevant body wishes to impose and the risk it seeks to guard against. 114 

It follows as a matter of logic that the condition must be no more restrictive than is 

necessary to militate against the identified evil. It need hardly be said that a 

condition which is absurd, ridiculous, patently unjustifiable, extreme or excessive, 

will not be reasonable. 11 5 Conversely, however, a condition will not be unreasonable 

simply because it does not meet such an extreme threshold. 

[1 02] In Re a Solicitor, the standard of reasonableness was described 111 the 

following terms: 11 6 

The word "reasonable" has in law the prima facie meaning of reasonable in 
regard to those existing circumstances of which the actor, called on to act 
reasonably, knows or ought to know. 

[ 1 03] In each case, what is required is an assessment of the entire factual matrix to 

ascertain whether the imposition of the condition is proportionate, and therefore 

reasonable. 11 7 As a matter of necessity, this requires the relevant body to direct itself 

to all those circumstances which are relevant in coming to a decision as to whether 

the condition would be reasonable. 11 8 Ultimately the concept of reasonableness is a 

moving one and will impart different meanings in differing contexts; there is 

113 See Sale of Alcohol (online looseleaf ed, Thomson Reuters) at [SAl 17.02]. 
114 Jackson v Joyceville Penitentimy ( 1990) 55 CCC (3d) 50 (FCC) at 80. 
115 University Hospital v Service Employees International Union Local 333 Uf-1 ( 1986) 26 DLR 

(4th) 248 (Sask CA) at 250; Australian Doctors ' Fund Ltd v Commonwealth of Australia (1994) 
126 ALR 273 (FCA) at 281 . 

11 6 Rea Solicitor [ 1945] KB 368 (CA) 
117 National & Provincial Building Society v Lloyd [1996] 1 All ER 630 (CA) at 637- 638 (what 

amounts to a " reasonable period" would be a question for the Court in the individual case); 
Austin Rover Croup v HM Inspector of f-c tctories [ 1988] Crim LR 752 (QB); Opera House 
Investment Pty Ltd v Devon Buildings Pty Ltd ( 1936) 55 CLR II 0 at 117. 

118 Opera House Investment Pty Ltd v Devon Buildings Pty Ltd ( 1936) 55 CLR II 0 at 116. 



163

fundamentally a need to be able to justify the decision as being rational. 11 9 The test 
. b" . 120 
IS an o ~ect1ve one. 

[104] I consider the principles can be stated as follows: 

(a) the relevant body must have identified a risk which it seeks to abate, 

or a benefit which it seeks to secure; 

(b) that risk or benefit must be consistent with the purpose and object of 

the Act, and not inconsistent with the Act in its entirety. In this 

respect the comments of the authors of Sale of Alcohol are usefully 

repeated: 1 2 1 

Any conditions considered under this provision must be reasonable, 
and, in the view of the authors, must relate to, and be consistent 
with , Parliament's intentions in the legislation as set out in ss 3 and 4 
-the purpose and object of the Act; 

(c) the relevant body must direct itself as to all relevant circumstances; 

(d) it must then weigh the risk to be abated, or benefit to be secured, 

against the relevant circumstances as identified; 

(e) the condition must be a proportionate response. As was said m 

Johnsonville Club Inc v Wellington District Licensing Agency: 122 

... a condition which in its totality bears marginal relevance to that 
total risk, must be said to be illogical and therefore as a matter of law 
unreasonable. 

(f) an absolute prohibition would not ordinarily be reasonable, nor a 

condition which secured a benefit or abated a disbenefit only 

marginally; equally, a condition may not be absurd, ridiculous, 

patently unjustifiable, extreme or excessive; and 

11 9 British Columbia Telephone Co v Telecommunication Workers ' Union (1978) 17 LAC (2d) 211 
at 216; Vantreight v Saanich (District) [ 1950] 2 WWR 1253 (BC SC) at 1255; Hick v Raymond 
& Reid [1893] AC 22 (HL); Charnock v Live1poo/ Corp [1968] 1 WLR 1498 (CA). 

12° CUP£ Local 3501 v Boys ' Home [1992] OLRB Rep 409 at 416. 
121 Sale of A /coho/ (online looseleaf ed, Thomson Reuters) at [SA 117 .02]. 
122 Johnsonville Club Inc v Hlelling ton District Licensing Agency [ 1999] NZAR 360 (HC) at 366. 
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(g) ultimately whether a condition is reasonable will depend on an 

objective assessment of whether there is a rational and proportionate 

connection, between the identified risk or benefit, when weighed 

against all relevant considerations. 

[1 05] Because in this case the Authority seemed to consider the condition deleting 

the single display cabinet as part and parcel of ss I 12 and 113, rather than 117, it is 

now impossible to ascertain whether it applied the correct legal test. My tentative 

view, however, is that it did not, if only for the fact the authorities relating to 

conditions under the predecessor regime were applied unquestioningly. On this basis 

I cannot be satisfied that it was correct to delete the condition. Indeed, the MOH 

made the submission, in reliance on the conclusions reached in an academic article, 

that there is evidence suggesting restrictions on the use of aisle-ends for the sale of 

alcohol is "a promising option to encourage healthier in-store purchases, without 

affecting availability or cost of products" .123 In this light it may well be that the 

condition is justifiable under s 117. Indeed, on the face of the record, there is little to 

suggest it would not be. 

Natural justice 

[ 1 06] The impact of the conclusions I have reached begin to clarify the role of 

natural justice in applications to the relevant body. An adequate point of 

commencement is the judgment of Lord Mustill in R v Secretary of State for the 

Home Department; ex p Doody: 124 

Fairness will very often require that a person who may be adversely affected 
by the decision will have an opportunity to make representations on his own 
behalf either before the decision is taken with a view to producing a 
favourable result; or after it is taken, with a view to procuring its 
modification ; or both. 

[107] It seems to me the Authority 's position was that not only ought the applicant 

be afforded an opportunity to present his or her case in the form of evidence and 

123 Referring to Ryota Nakamura and others "Sales Impact of Displaying Alcoholic and Non
Alcoholic Beverages in end-of-aisle Locations: An Observational Study" (20 14) I 08 Social 
Science & Medicine 68. 

124 R v Secretary of State for the Home Department, ex p Doody [ 1994] I AC 531 (HL) at 560D-
560G. 
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submission, but also that the applicant is provided with an opp01tunity to comment 

on the decision reached before it is released, and to potentially alter that decision as a 

result of the further opportunity. While the very essence of natural justice is its 

ambulatory nature, responding to meet needs as they arise, this to me seems a 

proposition that cannot stand. 125 As Fisher J has averred: 126 

There is no rule of natural justice of general application requiring "that a 
decision maker must disclose that which he is minded to decide so that the 
parties may have a further opp01tunity of criticising his mental processes 
before he makes a final decision. 

[108] Similar comments are found in McGeehan J's judgment in Prasad v Chief 

Executive of the Department of Labour: 127 

There is no requirement for an Authority to submit conclusions to an 
appellant on some preliminary basis for comment or correction, as if some 
preliminary draft. 

[1 09] Though there are undoubtedly situations where advance notice of adverse 

findings will be required, Andrews J has suggested that "it will only be in 

exceptional circumstances that notice of adverse findings will be required in criminal 

or civil proceedings". 128 Save for the caveat I describe below, this is not, in my view, 

such an exceptional case. 

[ 11 0] This is not a situation similar to R v The Chancell01~ Masters and Scholars of 

the University of Cambridge (Dr Bentley's Case), where the Master of Trinity 

College faced allegations concerning his behaviour as Regius Professor of 

Divinity. 129 Dr Bentley refused to appear before the Vice-Chancellor 's Court to meet 

these allegations. His degrees were duly stripped from him. Ln the King's Bench, Dr 

Bentley secured a writ of mandamus restoring his degrees on the basis he had been 

denied a fair hearing. Nor does this situation invoke similar considerations to those 

prevailing in Re Erebus Royal Commission, which was fundamentally concerned 

125 For the protean nature of natural justice refer generally Webster v Auckland Harbour Board 
[ 1987] 2 NZLR 129 (CA) at 132; Canterbwy Pipe Lines Ltd v Christchurch Drainage Board 
[1979] 2 NZLR 347 (CA) at 357; Re Royal Commission on Thomas Case [1980] I NZLR 602 
(Full HC) at 613. 

126 Kha/on v Attorney-Genera/ [ 1996] I NZLR 458 (HC) at 464. 
127 Prasad v Chief becutive of the Department qf Labour[2000] NZAR II (HC) at 29. 
128 Gaston v Designer Space & Storage HC Auckland CIV-2007-404-1 03 ,2 April2007 at [34]. 
129 R v The Chance/101 ; Masters and Scholars qfthe University qfCambridge [Dr Bentley's Case] 

( 1723) I Strange 557, 93 ER 698 (KB). 
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with an adverse credibility finding and an absolute failure to afford the patty an 

opportunity to meet the adverse findings. 130 

[Ill] While far from determinative, the strictures of natural justice in this context 

were considered by the Ministry of Justice in one of the departmental reports in the 

conception stages of the Act. 131 In that repott it was commented: 

5 I 8. We note that conditions place under this clause would be placed 
following a public hearing, at which the licensee has the right to 
appear, give evidence and examine witnesses. A licensing decision 
can be appealed if the licensee wishes to contest the conditions 
placed on the licence. 

[ 112] The presumptive position is that applications for licences proceed by way of 

a public hearing (this is cettainly the case where objections are lodged). 132 At that 

hearing the applicant is entitled to present its case and put its best evidence and 

b 
. . . 133 

SU miSSIOnS 111 support. Equally, certain persons are entitled to object and the 

three reporting agencies are able to oppose. Each also has an opportunity to present 

evidence and make submissions. It is by this process that primarily the requirements 

of natural justice are fulfilled. 

[ 113] Indeed, there was authority under the Sale of Liquor Act 1989 to the effect 

that it was acceptable to impose conditions different to those proposed by the 

applicant. 134 What is impottant is that the decision is only made in reliance on 

material put before the relevant body. To have regard to any further material would 

require the relevant body to afford the patties an oppottunity to engage with, and 

comment on, that material. 135 Care must also be taken of taking judicial notice. But 

130 Re Ere bus Royal Commission [ 1983] NZLR 662 (PC). 
13 1 Social Policy and Justice Group Departmental Report for the Justice and Electoral Committee: 

Part One (Ministry of Justice, May 20 II). 
132 Of course, all affected parties , including the applicant, must have fair and proper notice of the 

time and date of hearing: Waitemata County v Local Government Commission [1964] NZLR 
689 (SC) at 698-Q99; Coles v Miller CA2510 I , 8 November 200 I at [ 43]. 

133 This satisfies the requirement that a person be provided a fair opportunity to be heard: Furne/1 v 
11/hangarei High Schools Board [1973] 2 NZLR 705 (PC) at 720; Re Royal Commission on 
Thomas Case [ 1982] I NZLR 252 (CA) at 270; Waitemata Health v Attorney-General [200 I] 
NZFLR 1122 (CA) at [ 115]. 

134 Sprig and Fern Milton Street Ltd v Monck-Mason [2009] NZAR 735 (HC); Sheepys Ltd v 
Al/anukau District Licensing Authority [2002] NZAR 603 (HC). 

135 Christchurch District Licensing Agency Inspector v Karam Holdings Ltd [2003] NZAR 752 
(CA) at [ 46] , citing 1\1/eads Brothers Ltd v Rotorua Licensing Agency [2002] NZAR 308 (CA). 
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so long as this is done it seems to me that most decisions will have an appropriate 

evidential foundation. 

[I 14] It therefore follows that I do not consider there to be a breach of natural 

justice in describing an alcohol area which is not that proposed by the applicant 

(whether it be a synthesis or compromise of other proposals or submission is 

irrelevant). The opportunity to be heard and respond has been furnished. 

Dissatisfaction with outcome is then best ventilated through the appeal process. 

[115] The only equivocation I have is the ability of the reporting agencies to 

establish that an approach they recommend is reasonably practicable, as I have 

described that requirement. This is because relevant factors in that assessment may 

often be unique to the applicant. These generally would include matters, amongst 

others, such as cost, time, difficulty and inconvenience. The applicability and weight 

to be attached to such factors will often therefore substantially depend on the 

individual applicant. 

[ 1 16] Where the relevant body seeks to depart from one of the plans put forward by 

an applicant, an objector or an opposing party, and the relevant body is of the view it 

has insufficient evidence to form a comprehensive view, fairness may demand that it 

actively seek that further information. 136 The prime concern is to ensure that any 

decision is founded on sufficient evidence. The fact that the approved plan or 

condition is not that advanced by the applicant does not automatically call into 

question the integrity of the evidential foundation , nor fundamental precepts of 

natural justice. 

[117] By way of example, where three pmties put forward three alternative plans, it 

may well be that there is sufficient evidence to come to a compromise decision. It 

may also be that there is not. Where the latter is the case, the Authority, in my view, 

should seek that flllther information and afford the pmty an opp01tunity to shore up 

the factual lacunae in their case, lest it risk transgressing the mandate of natural 

justice. 137 

136 Bhuyian v 111/inisler of Immigration HC Wellington AP321 /0 I , 2 May 2002 at [31 ]. 
137 See La/ v Removal RevieJV Authority HC Wellington AP95/92, I 0 March 1994 at 21 - 24. 




